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P R O C E E D I N G S 

 CHAIRPERSON MOLDENHAUER: This meeting 

will please come to order good morning ladies and 

gentleman.  This is the October 5, 2010, Public 

Meeting of the Board of Zoning Adjustments for 

the District of Columbia.  My name is Meridith 

Moldenhauer, Chairperson.  Joining me today to my 

right is the Representative of the National 

Capital Planning Commission Jeffrey Hinkle, to my 

left Vice Chair Nicole Sorg, Mayoral Appointee 

and then to my left again is a Representative of 

the Zoning Commission Mr. Michael Turnbull.  

Copies of today’s meeting agenda are available to 

you and are located to the left in the wall bin 

near the door.  We do not take any public 

testimony at our meeting unless the Board asks 

someone to come forward.  Please be advised this 

proceeding is being recorded by a court reporter 

and is also being webcast live.  Accordingly we 

must ask you to refrain from any disturbing 

noises or actions in the hearing room.  Please 

turn off all beepers and cell phones.  Mr. 
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Secretary do we have any preliminary matters? 

 SECRETARY MOY:  Not for the decision 

cases this morning Madam Chair. 

 CHAIRPERSON MOLDENHAUER: Okay then why do 

we proceed with the agenda. 

 SECRETARY MOY:  The first of the two 

cases were Board action Madam Chair, by the way 

good morning also Members of the Board. 

 CHAIRPERSON MOLDENHAUER: Good morning. 

 SECRETARY MOY:  This is Application Nr. 

18098 of John P. Storz pursuant to 11 DCMR 3104.1 

for a special exception to allow a rear addition 

to an existing one-family row dwelling under 

section 223, not meeting the loc occupancy 

(section 403) rear yard (section 404) and court 

requirements (section 406) in the R-4 District 

that premise is 914 P Street, N.W. this is in 

(Square 366, Lot 814).  As the Board will recall 

at its public meeting on September 28th, the Board 

convened this application for deliberation on the 

status of the case the Board ultimately tabled 

this action until October 5.  The Board is to act 
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on the merits of the application or set a new 

hearing date.  The filing in the record Madam 

Chair is the set of revised drawings that was 

submitted at the Boards Meeting on September 28th 

and that post-hearing document is identified as 

“Exhibit 26” I believe.  So that should complete 

the status briefing Madam Chair. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Mr. Moy we’ll start off the deliberation on 

this case, the case first came before us and it 

was a notice as a special exception however it 

was occupying over 70% of the lot and so the 

Office of Planning and at our hearing we 

discussed with the applicant to pull back the 

addition to either be below the 77 requirements 

or to potentially to amend the application to a 

variant standard.  The applicant then as 

indicated by Mr. Moy submitted an additional 

documentations are “Exhibit no. 27 and 28”, which 

indicated that he did revise the drawings and did 

pull back the addition to meeting the special 

exception standard and has current lot occupancy 
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of only 69.5% based on that we are definitely 

well within the special exception standard for 

223 relief and I will look at the case under that 

perspective.  We have letters from the local ANC 

which is our “Exhibit no. 26” which indicates 

that the ANC met at a special meeting on 

September 1st and that a corum was present and 

they voted 5 to 0 to approve the pending and they 

actually still had it noticed as a variance 

requirement but I believe since a variance 

entered is higher and that he actually reduced 

the relief that we will still take this approval 

and give it great weight based on their 

recommendation to approve a higher standard then 

what is currently now before us based on the 

reduction of the plan.  In addition to that, 

similar to that rather, is the Office of Planning 

report, Office of Planning’s Report indicated 

that they could not approve that application and 

said it was initially submitted based on the fact 

that the relief was higher than permitted under a 

223 special exception standard.  Since he pulled 
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it back and based on not just the report but the 

report actually makes reference and at the 

hearing Office of Planning made reference and 

inferences that if the applicant did pull back 

the addition to satisfy just the 223 relief that 

they would most likely approve that or that they 

would recommend approval even though the formal 

report did not based on the initial submission.  

So based on that I think that with the Office of 

Planning inferring its support following these 

revisions which we’ve seen and which we’ve looked 

at the plans and the fact that the Office of 

Planning, or rather had that based on the record 

we have no concern with potentially infringing on 

the light air structure of neighboring 

properties.  I have no concern that this would 

impact the zone plan.  I would be in favor of 

supporting this application and based on that 

preliminary discussion of the case I’ll open it 

up to any other Board Members. 

 BOARD MEMBER SORG:  Thank you Madam Chair 

I agree with your analysis and would be willing 
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to put forward a motion. 

 CHAIRPERSON MOLDENHAUER: Thank you. 

 BOARD MEMBER SORG: Okay and so with that 

I will submit a motion to approve Application 

18098 under 3104 for special exception to allow 

rear addition at 914 P Street requiring relief 

under 403 to increase lot occupancy from 60 to 

69.5% under 404 decreased the rear yard special 

exception as well the open court and under 2001.3 

to permit the enlargement of a nonconforming 

structure.   

 CHAIRPERSON MOLDENHAUER: Thank you a 

motion has been made is there a second? 

 MR. TURNBULL:  Second 

 CHAIRPERSON MOLDENHAUER:  Motions been 

made and seconded all those in favor say aye. 

 CHORUS:  Aye. 

 CHAIRPERSON MOLDENHAUER:  Mr. Moy if you 

can get a chance to read back the vote.   

 MR. MOY:  Yes Madam Chair the staff quick 

vote is 4 to 0 to 1 this is on the motion of Vice 

Chairperson Ms. Sorg, second the motion Mr. 
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Turnbull, in support of the motion Ms. 

Moldenhauer and Mr. Hinkle.  Again the vote is 4 

to 0 to 1 with no other Board Member 

participating. 

 CHAIRPERSON MOLDENHAUER:  Thank you Mr. 

Moy and since there’s no opposition in this case 

we’d like to wave our requirements and request a 

summary of order. 

 MR. MOY: Very good thank you. 

CASE: 18031-A 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much.  On to our next case then when you have the 

opportunity. 

 MR. MOY:  The next and last case for 

Board action is a motion for the Appellate for 

reconsideration of the Board’s decision of appeal 

No. 18031-A of West End Citizens Association 

pursuant to Section 3126 of the Zoning 

Regulations.  The original application Madam 

Chair was pursuant to 11 DCMR 3100 and 3101 from 

a November 4, 2009, decision of the Zoning 

Administrator, Department of Consumer Regulatory 
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Affairs to issue Certificate of Occupancy number 

CO1000323 for a grocery store in the R5E 

District, that permit says 2140 F Street N.W. the 

property is in Square 81, Lot 811.  Public 

Meeting also on September 28, 2010, the Board 

convened this motion for deliberation then the 

table was auctioned until October 5th.  Again, 

just for the record Madam Chair there were 3 

filings in your case folders the first is the 

motion for reconsideration from the Appellate 

identified as Exhibit 25.  Two response filings 

one from DCRA the Appellee and the Foggy Bottom 

Groceries filing, Exhibits 26 and 27 

respectively.  The Board is to act on the merits 

of the motion for reconsideration are presented 

to Section 3126.6 and that completes the Staff’s 

Briefing Madam Chair. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Mr. Moy, in this case as you indicated we 

have motions from all the parties and all of the 

Board Members have reviewed them at this point in 

time we’re prepared to go through and discuss the 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



11 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

different merits that are being presented in the 

motion for reconsideration and evaluate them.  

The arguments presented by the motion for 

reconsideration or that the Board must apply the 

burden of proof requiring the Appellant rather 

than the property owner to prove that the non-

conforming grocery use was operating on all 3 

floors of the structure when the use became non-

conforming.  The second issue brought on a motion 

for reconsideration is that the only way of 

proving that this was a non-conforming use for 

the property owner to produce a pre-1958a C of O 

showing the use was permitted when the use became 

non-conforming and the third argument that even 

if such proof did exist that a non-conforming use 

had been abandoned.  The majority of the argument 

is also focused on the support of the Bernstein 

Case and arguing that the Appellant despite DCMR 

3119.2 that the burden should have been placed on 

the property owner rather than on the Appellant. 

 The Bernstein Case I think is based on my review 

of the motions and of the case is (INAUDIBLE) 
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from this case before us.  It does not involve an 

appeal of a C of O but rather a denial of a 

special exception with a course of the Appellant 

had the burden.  Here I don’t believe that 

Bernstein stands to the proposition that the 

Appellant is arguing and I think that the 

property owner had the burden initially of 

proving it’s case to the Z.A. and then the Z.A. 

we give deference to its decisions and as an 

expert and as the body who interprets its own 

regulation and so the Z.A. made a decision and we 

were on an appeal challenging whether or not the 

Z.A. erred in that decision and further more 

based on this question of burden of proof we 

pulled out the transcript for the hearing and in 

closing arguments Ms. Kaylo(ph sp) stated on page 

336 of the transcript line 13 that I believe that 

WECA (ph sp) has met it’s burden of proof by 

establishing from sworn testimony before the BZA 

by the former owner of the Foggy Bottom Grocery 

Store that her sales and grocery sales were on 

one floor only.  So I think that for the first 
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issue in regards to the burden of proof I think 

one that the appropriate standard was applied in 

our prior decision and that the Appellant 

actually accepted the burden of proof and that 

argument had never previously been made during 

the hearing or in the closing remarks by the 

Appellant.  On the second issue of the appellant 

arguing in this motion for reconsideration that 

absolute proof would be required, I don’t believe 

that is a requirement.  I think that in this case 

specifically talking more about the facts we had 

documentation that was slightly ambiguous there 

was questions of one floor, the first floor, the 

second floor, the basement and the first, and the 

basement and there was different descriptions so 

we were having to evaluate based on the evidence 

before us and to require such a high standard I 

don’t think was our obligation, I think our 

obligation was to review the evidence before the 

Z.A. and to determine if the Z.A. based on that 

evidence had made a proper decision or rather if 

he had erred in making that decision and as I 
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said earlier I think that we can deference to the 

Z.A. and that there was no documentation shown to 

us that he had erred and I think that evidence 

that C of O was showing use maybe on one 

particular floor did not specifically count our 

hearing, testimony in the hearing which may have 

potentially, which may have I think persuaded 

many of the Board members in their decisions to 

show that while a C of O may be for one floor for 

a specific use, that accessory use as such a 

storage or supply rooms were not being used for 

that same non-conforming use on other areas of 

the property.  Then going to the last element in 

regards to whether or not potentially the non-

conforming use had been abandoned.  That argument 

had never been made by the Appellant during the 

hearing and in my opinion I think that they had 

failed to raise that previously and then stopped 

form raising that in a motion for reconsideration 

since that was not something that was argued so 

it was not before us so then we obviously could 

not have erred and now the analysis or 
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determination on that issue of abandonment.  I’ve 

kind of gone through the issues that I see in 

this motion for reconsideration and some of my 

views I’ll open up the floor to other Board 

Members to express their analysis or review of 

this. 

 MR. TURNBULL:  Madam Chair I would concur 

with your analysis so far.  I think your right 

and there is not definitive proof of what parts 

of the building were or were not used for 

ancillary uses.  I don’t think there’s anything 

clearly that the Z.A. the Appellant or F.O.BOGRO 

could provide that would definitely show all 

parts of the building either being used or not 

being used.  I think the Z.A. looking at the 

evidence, the history of the use and looking at 

the different COs which all the varied but either 

it’s ground floor, first floor, first and second 

floor, I think over the period of time that 

changed on the different COs.  So I think looking 

at the physical layout the history of the use of 

the building and the lack of evidence of any 
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other past use on those other floors he took into 

account, I think he made a reasonable conclusion 

based  upon all of this that he could issue the C 

of O for all three floors.  I think there’s 

nothing conclusive that would say that he 

shouldn’t have done that.  So I would, just 

adding on to your thoughts. 

 CHAIRPERSON MOLDENHAUER:  Thank you any 

further deliberation? 

 MS. SORG:  I agree with your assumption 

as well as Mr. Turnbull’s additions and I would 

also say that in looking and listening to the 

arguments in this case and reviewing the matters, 

I was, the thing that in end I guess that I was 

looking for was to say okay if we’re brought here 

understanding as with my opinion, you know, the 

Z.A., you know, made a reasonable conclusion 

using, you know the expertise of that body in 

this area of work. That the burden would be to 

show that only one floor had been used and that I 

didn’t see anywhere in this sort of muddle of 

certificates of occupancy and so forth so I would 
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also concur with your conclusions. 

 CHAIRPERSON MOLDENHAUER:  Wonderful I 

think then, I think we’re ready to submit a 

motion and to go to rule on that.  I would submit 

a motion to deny application No. 18031 the 

Appellants motion for reconsideration. 

 MS. SORG: Second. 

 CHAIRPERSON MOLDENHAUER: Motions been 

made and seconded, all those in favor say Aye. 

 CHORUS: Aye. 

 MR. MOY:  Staff would record the vote as 

3 to 0 to 2 there’s a motion on the Chairperson 

Ms. Moldenhauer to deny the Appellants motion for 

reconsideration seconded by Ms. Sorg, in support 

of the motion also Mr. Turnbull, no other Board 

Members participating so again the vote is 3 to 0 

to 2 to deny. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Mr. Moy.  Does that conclude our morning 

decision calendar? 

 MR. MOY:  Yes Madam Chair. 

 CHAIRPERSON MOLDENHAUER:  Thank you. 
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Conclusion of the Morning Decision Calendar 9:45. 

Morning Session for Public Hearing. 

 

 CHAIRPERSON MOLDENHAUER:  Good morning 

the morning session of the hearing will please 

come to order.  Good morning ladies and gentleman 

this is the October 5, 2010, Public Hearing of 

the Board of Zoning Adjustments for the District 

of Columbia.  My name is Meridith Moldenhauer, 

Chairperson.  Joining me today to my right is 

Jeffery Hinkle, Representative of the National 

Capital Planning Commission, to my left is the 

Vice-Chair Nicole Sorg, Mayoral Appointee and 

joining us is the Representative of the Zoning 

Commission Mr. Anthony Hood.  Copies of today’s 

hearing agenda are available to you and are 

located to my left in the wall bin near the door. 

Please be advised this proceeding is being 

recorded by a court reported and is also being 

Webcast live.  Accordingly I must ask you to 

refrain from any disturbing noise or actions in 

the hearing room.  When presenting information to 
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the Board please turn on and speak into your 

microphone first stating your name and home 

address. When you are finished speaking please 

turn off your microphone so that your microphone 

is no longer picking up sounds or background 

noise.  All people planning to testify either in 

favor or in opposition are to fill out two 

witness cards.  These cards are located to my 

left on the table near the door and on the 

witness tables.  Upon coming forward to speak to 

the Board please give both cards to the court 

reporter sitting to my right.  Order procedures 

for Special Exceptions and Variances are as 

follows statements of the Applicant and 

Appellants witnesses, parties and person in 

support, parties and person in opposition, 

government reports including the Office of 

Planning, the Department of Transportation, 

Reports from the ANC and then rebuttal and 

closing statements from the Applicant.  Pursuant 

to Section 3117.4 and 3117.5 the following time 

constraints will be maintained.  The Applicant, 
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persons and parties except in ANC and support 

including its witnesses will be given 60 minutes 

collectively. The Appelee, persons and parties 

except in ANC and opposition including witnesses 

will be given 60 minutes collectively.  

Individuals will be given 3 minutes and 

organizations will be given 5 minutes.  These 

time restraints do not include cross examination 

or questions from the Board.  Cross of 

examination of witnesses is permitted by the 

Applicant or parties and the ANC within which the 

property is located and is automatically a party 

to a Special Exception or a Variance Case.  

Nothing prohibits the Board from placing 

reasonable restrictions on the cross examination 

including time limits and limitations on the 

scope of cross examination.  The record will be 

closed at the conclusion of each case except for 

any materials specifically requested by the 

Board.  The Board and the staff will specify the 

end of the hearing exactly the date and what is 

requested by the Board and request that they 
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submit that evidence to the Office of Zoning.  

After the record is closed no other information 

will be accepted by the Board.  The Sunshine Act 

requires that the meetings be held in the public 

in the open.  The Board made consistence of its 

rules and procedures in the Sunshine Act enter 

into executive session during or after a public 

hearing on a case for purposes of reviewing the 

record and deliberating on a case.  The decision 

of the Board in these contested cases must be 

based exclusively on the public record.  To avoid 

any appearance to the contrary the Board requests 

that person present not engage the members of the 

Board in conversation.  Please turn off all 

beepers and cell phones at this time not to 

disturb these proceedings.  The Board will now 

consider any preliminary matters.  Preliminary 

matters are those that are related to whether a 

case will or should b= heard today.  A request 

for postponements, continuance or withdrawal or 

whether proper adequate notice for a hearing has 

been given. If you are not prepared to go forward 
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with your case today or you believe that the 

Board should not proceed now is the time to raise 

such a matter.  Mr. Secretary do we have any 

preliminary matters? 

 MR. MOY:  Madam Chair there is one, there 

is a small matter as to the second case in the 

morning but for efficiency staff would suggest 

the Board take that up, address that when the 

case is called. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Mr. Secretary.  Then all individuals in the 

audience wishing to testify please stand and Ms. 

Bailey will administer the oath. 

 MS. BAILEY:  Please raise your right 

hand.  Do you solemnly swear or affirm that the 

testimony that you’ll be giving this morning will 

be the truth the whole truth and nothing but the 

truth, thank you. 

Case No. 18112 

 CHAIRPERSON MOLDENHAUER:  Thank you we 

can call the first case and the parties can step 

forward.   
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 MS. BAILEY:  Madam Chair members of the 

Board to every one good morning.  The first case 

is Application 18112 it’s the application of 

Melinda F. Levitt and it’s pursuant to 11 DCMR 

Section 3104.1 for Special Exception to allow a 

rear addition to a one family, detached dwelling 

under Section 223 not meeting the lot occupancy 

requirements Section 43 and the non-conforming 

structure requirements (sub-section 2001.3) the 

property is R-1-B it’s located at 4409 18th 

Street, N.W. Square 2649, lot 68. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Ms. Bailey.  If the parties would turn on 

their microphones and introduce themselves. 

 MS. LEVITT:  Yes I’m Melinda Levitt the 

owner of the property. 

 MR. SULLIVAN:  I’m Marty Sullivan from 

Sullivan, Styles and Barrows. 

 CHAIRPERSON MOLDENHAUER:  Thank you both 

very much. We reviewed this case and it’s a 223 

that I think is very well presented in the 

material we have before us so I’ll ask that if 
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you like you can present the case if you like you 

can rest on the record and we can move forward. 

 MR. SULLIVAN:  Happy to stand on the 

record thank you. 

 CHAIRPERSON MOLDENHAUER: Your welcome 

thank you.  Then at this point in time we would 

turn to any individuals in the audience in 

support or in opposition of this case.  Seeing 

none then we’ll turn to the Office of Planning 

for their report.   

 MR. MARDFIN:  Good morning I’m Stephen 

Mardfin with the Office of Planning and the 

Office of Planning is going to stand on the 

record on this case. 

 CHAIRPERSON MOLDENHAUER:  Thank you do 

any Board Members have any questions with the 

Office of Planning regarding their report.  

Seeing none thank you.  Then at this point in 

time we would turn to the ANC is anybody present 

from the ANC?  Seeing no one we have all 

reference then that we have in our record 

“Exhibit No. 26” which is from ANC 4A it has a 
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written report and resolution which indicates 

that on a September 7th, Public Meeting that the 

Applicant attended and presented the case to them 

and that they voted and had no opposition to the 

case, that it was a unanimous vote with all 7 of 

the Commissioners present voting in favor.  This 

would then satisfy the requirement that it meets 

our standard and would be able to be given great 

weight.  At this point in time I would turn back 

to the Applicant to see if they have any closing 

remarks.   

 MR. SULLIVAN:  No we don’t Madam Chair, 

thank you. 

 CHAIRPERSON MOLDENHAUER:  Thank you, then 

at this point we will close the hearing and what 

we’ll do is we’ll actually then enter into 

Executive Session and deliberate on this case.  

Case No. 18110 

 CHAIRPERSON MOLDENHAUER:  We have a case 

before us for a 223 relief for a two-story rear 

addition to a single family detached dwelling.  

The applicant has submitted their documentation; 
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I think the documentation stratifies all the 223 

requirements. The Office of Planning has 

submitted a report in which it analyzes all the 

different standards under 223 and I’ll just 

incorporate that for the record and they 

recommend approval.  We have a letter of support 

from the ANC which I referenced in the hearing.  

We additionally have 2 letters from neighbors 

both Ms. Linda Henderson are “Exhibit No. 29” and 

“Exhibit 30”.  I cannot read her name it looks 

like Prada, Ms. Prada but her address is 4407 18th 

Street, N.W. and she also recommends approval.  

Based on that I think that the applicant has 

satisfied all its requirements and I would be in 

support of the application.  I will open up to 

see if there’s any addition deliberation from any 

other Board Members.   

 MS. SORG:  Thank you Madam Chair I have 

nothing further and would be happy to submit a 

motion if you would like. 

 CHAIRPERSON MOLDENHAUER:  Thank you that 

sounds wonderful. 
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 MS. SORG: Okay so I’ll submit a motion to 

approve Application No. 18112 from Melinda Levitt 

to allow, for special exception to allow a rear 

addition to a one family dwelling at 4409 18th 

Street, N.W. not meeting the lot occupancy 

requirements under 403.2 and to allow for 

enlargement of existing structure under 2001.3 as 

well to allow, side yard not meeting the existing 

requirements under 405.9. 

 MR. HOOD:  Second. 

 CHAIRPERSON MOLDENHAUER:  Thank you 

motion’s been made and seconded all those in 

favor say aye. 

 CHORUS:  Aye. 

 MR. MOY:  Staff would record the vote as 

4 to 0 to 1 this is on the motion of the Vice-

Chairperson Ms. Sorg to approve the special 

exception 223, second in motion Mr. Hood also 

supporting the motion of Ms. Moldenhauer and Mr. 

Hinkle.  No other Board Members participating so 

again the final vote is 4 to 0 to 1. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 
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much Mr. Moy with no opposition in this case we’d 

ask to wave our requirements and have a summary. 

 MR. MOY:  Very good thank you. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much. 

 MR. SULLIVAN: Thank you. 

 CHAIRPERSON MOLDENHAUER:  When you’re 

ready we can call the next case. 

 MS. BAILEY:  Madam Chair the next case is 

Application 18110 it’s the application of 

Christian and Carolyn Westermann and its pursuant 

to 11 DCMR Section 3104.1 for special exception 

to allow the construction of the three-story rare 

addition to an existing one family semi-detached 

dwelling under section 223.  This application 

does not meet the lot occupancy requirements 

that’s Section 403, the side yard requirements 

Section 405, and non-conforming structure 

provisions that’s Section 2001.3.  The property 

is zoned R-2 it’s located at 2912 38th Street, 

N.W. Square 1814, lot 83. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 
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much will the applicant please step forward and 

turn on your microphone and introduce yourself 

please. 

 MR. WESTERMANN: Good morning Madam Chair 

my name is Christian Westermann the owner of 2912 

38th Street, N.W.  

 MR. FOWLKES:  My name is V.W. Fowlkes I’m 

Mr. Westermann’s architect.   

 CHAIRPERSON MOLDENHAUER:  Good morning I 

believe that we have a preliminary matter in this 

case it is the affidavit of posting.  The 

affidavit of posting was untimely it’s required 

to be posted and then presented to our office 

within 15-days prior to the hearing.  This was 

posted it looks like on 9/26 and it should have 

been posted on 9/20, I’ll ask the applicant or 

it’s representative if there was a good cause 

shown, or is there good causes to why this was 

filed late. 

 MR. WESTERMANN:  Madam Chair I apologize 

to the Board for an inaccurate affidavit at the 

time of filling out the affidavit I was focused 
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on the five day requirement to get the affidavit 

to the office and made a mistake and I posted the 

sign on 16 September. 

 CHAIRPERSON MOLDENHAUER:  You did post it 

on the 16th? Okay so it’s just an error in the 

affidavit and I think that we also thank you for 

that clarification and you also do have 

documentation in the record from your neighbors, 

letters of support from the ANC showing there was 

actual knowledge of this so I think that it looks 

like I’m seeing a consensus from my Board that we 

will waive the requirements and move forward.  

That being said I think this case is very, you 

know, well articulated in the documentation we 

have, I think it’s something that we have a full 

record on.  The only issue that I would ask you 

to take a look at is in the office of planning 

report, there they found some additional relief 

that is required and I ask if you would be 

willing to amend the application to include the 

relief for the open court requirement to allow an 

8 foot wide open court on the second floor, when 
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the requirement needs to be 10 feet.   

 MR. FOWLKES: So the question is are we 

okay with that additional relief?   

 CHAIRPERSON MOLDENHAUER:  Would you 

amend, since it’s self certified you would 

actually have to personally amend the 

applications.  I’m asking if you would amend the 

application to include that relief. 

 MR. FOWLKES:  Yes we are willing to do 

that. 

 CHAIRPERSON MOLDENHAUER:  Thank you then 

based on that I would see if you wouldn’t like to 

either rest on the record or present any evidence 

for your case. 

 MR. WESTERMANN:  Happy to rest.   

 CHAIRPERSON MOLDENHAUER:  Okay thank you. 

 Do Board Members have any questions for the 

applicant?  Seeing none then what we’ll do is 

we’ll turn to any persons in the audience in 

support or in opposition to this case.  Seeing no 

one present then we’ll turn to the Office of 

Planning for their report. 
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 MR. COCHRAN:  Thanks Madam Chair, for the 

record Steve Cochran, Office of Planning.  I just 

want to be sure that the applicant has indeed 

submitted something showing that the first floor 

balcony has been reduced from 16 feet 1 inch to 

10 feet, if that’s the case then Office of 

Planning is pleased to just stand on the record. 

 CHAIRPERSON MOLDENHAUER:  Can you 

clarify, I think that there… 

 MR. COCHRAN:  Yeah if you look at page 5 

of our report the applicant and Office of 

Planning had discussed whether it would be 

possible to get to the 50% with it as opposed to 

50.24% which would be in excess of a 223 

allowance.  The applicant was going to amend 

their plans so that the balcony size would be 

reduced and the lot occupancy would then be at 

49.65% I don’t know whether the applicant has 

been able to file amended plans showing that 

reduction. 

 CHAIRPERSON MOLDENHAUER: Thank you very 

much Mr. Cochran I’ll turn back to the applicant 
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to actually address that question. 

 MR. FOWLKES:  We have not submitted those 

amendments we have them with us and we understand 

we can submit them today. 

 CHAIRPERSON MOLDENHAUER:  Yes if you have 

copies of those you can hand them to Ms. Bailey. 

  MR. FOWLKES:  So it is my understanding 

that only the pages that have an amended were 

necessary to distribute so you’ll see that just 

four drawings and the page that shows the square 

footage are the ones that you should be 

receiving.   

 CHAIRPERSON MOLENHAUER:  Thank you we’ll 

give time for Mr. Cochran to take a look at this 

and see that this would satisfy his conditional 

approval.   

 MR. COCHRAN: Yes is does Madam Chair.  

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much then.  Do any Board Members have any 

questions for the Office of Planning?  Seeing 

none thank you.  Does the applicant have any 

questions for the Office of Planning? 
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 MR. FOWLKES:  I do it’s a question about 

the process by which I amend the submission based 

on the 10 foot wide open court. 

 CHAIRPERSON MOLDENHAUER:  You orally 

amended that the plans already showed that you 

needed the relief so by orally amending it will 

now include that as additional, you don’t need to 

notice anything new since it’s still under a 223 

relief, it’s just a matter of making sure that 

we’re noticing all potential relief that’s being 

required so that when you go to obtain the permit 

if the Z.A. notice that you would then need 

relief that don’t send you back. 

 MR. FOWLKES:  Thank you. 

 CHAIRPERSON MOLDENHAUER:  You’re welcome, 

do you have, at this point we’re actually going 

to turn back, turn to any ANC Members if the ANC-

3C is present.  Seeing no one all reference that 

we have “Exhibit No. 22” had a duly noticed 

meeting on September 20, 2010, in which a corum 

was present of 5 of the 9 Commissioners and that 

they review this application and they voted 8 to 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



35 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

0 to support the application and that letter 

would then receive great weight and I’ll also 

reference that we have some letters of support, 

“Exhibit No. 21” recommending support from James 

Evans.  That being said I’ll turn back to the 

applicant for any closing remarks. 

 MR. WESTERMANN:  We have none, thank you. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much then at this point in time we’ll conclude 

the hearing and we’ll enter into deliberation.  

This case is a 223 relief seeking for an addition 

to property located non-conforming lot single 

family home located at 2912 38th Street, N.W. and 

the Office of Planning has provided a in depth 

analysis of the 223 relief that is required in 

addition to that the applicant has added the 

additional open court relief that’s required and 

has also revised its plans which have been 

entered into the record today.  The Office of 

Planning has acknowledged that those plans 

satisfy its comments under 223.3.  The ANC has 

voted to support the application and receives 
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great weight along with other neighbors who have 

sent in letters of support.  Based on that and 

the other documentation in the record I would 

recommend approval of this case and I’ll turn to 

any other Board Members for any additional 

deliberation. 

 MS. SORG: Thank you Madam Chair, I agree 

with your analysis and I also believe that this 

record is very full in this case and we’ve seen 

support from the ANC and the neighbors and would 

also be in support of the application.   

 CHAIRPERSON MOLDENHAUER:  Thank you 

seeing no further deliberation I will submit a 

motion a motion to approve application No. 18110 

for special exception relief to construct an 

addition to a single family home for a non-

conforming existing lot under the lot area lot 

with occupancy side yard and relief under open 

court.  Motion has been made is there a second? 

 MS. SORG: Second. 

 CHAIERPERSON MOLDENHAUER:  Motions been 

made and seconded, all those in favor say aye. 
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 CHORUS:  Aye. 

 MR. MOY:  Staff would record the vote as 

4 to 0 to 1, this is on the motion of the 

Chairperson Ms. Moldenhauer to approve the 

application for relief from Section 223 that 

meeting lot occupancy side yard non-conforming 

previsions and the open court requirements as 

well, amended to include open court relief.  In 

support of the motion, seconded the motion Ms. 

Sorg, in support of the motion Mr. Hinkle and Mr. 

Hood. Again the final vote is 4 to 0 to 1. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Mr. Moy. With no opposition I’d like to 

request that we wave our requirements and request 

a summary order. 

 MR. MOY:  Yes thank you very much. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much. You can call the next case whenever you’re 

ready Ms. Bailey. 

Case No.18111 

 MS. BAILEY:  Madam Chair thank you the 

last case of the morning is Application 18111 
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it’s the application of the Kingdom of Sweden by 

National Party Board Sweden SFV, this pursuant to 

a 11 DCMR Section 3104.1 and 3103.2 for variance 

from the non-residential floor area of 

limitations under (sub-section 931.3) and special 

exception under Section 2108.  To convert the 

residential unit and House of Sweden to office 

use in the W-2 District at premises 2900 K 

Street, N.W. Square 1171 part of lot 82 including 

lots 814, 7001 and 7002. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Ms. Bailey.  When the parties are ready they 

can introduce themselves. 

 MR. COLLINS:  Good morning Madam Chair 

and members of the Board.  My name is Christopher 

Collins with the Law Firm of Holland and Knight. 

 Seated to my right is Mr. Lars Brandberg with 

the National Property Board Sweden and to my left 

is Kyrus Freeman from Holland and Knight and to 

the far left is Steven Sher also with Holland and 

Knight. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 
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much before we get started I think that’s there’s 

just one preliminary issue when reviewing the 

application I know that you submitted your 

preliminary statements based on an area variance 

but seeing that this is not requesting a relief 

of matter right far(ph sp) but rather to permit a 

particular use within what is permitted under 

Farr it would in my review be actually a use 

variance and the standard would be undue hardship 

rather than practical difficulty I don’t think 

that that will be an obstacle but I would like 

when you present your case to evaluate under that 

standard. 

 MR. COLLINS:  We could address that as a 

use variance if you’d like, we believe it’s an 

area variance because the use is a permitted use 

in that zone and we’re simply seeking to use more 

of the building for that use than what’s 

otherwise permitted so we see it as a use, and 

area variance I’m sorry but we can address it 

either way.   

 CHAIRPERSON MOLDENHAUER:  Okay, if you 
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can address it as a use variance I would prefer 

that. 

 MR. COLLINS:  Alright, just to begin 

Madam Chair and Members of the Board this is an 

application for variance and special exception 

relief to convert space in the building from 

residential to office use and the area to be 

converted is 0.38 F.A.R and also to reduce the 

parking requirement that results from the 

conversion of that space from residential to 

office use.  The House of Sweden is unique in the 

city in that it was designed and conceived as a 

single unit with chancery with other office space 

with exhibit and conference space and with 

residential uses all to promote culture diplomacy 

and commerce for a single country there is no 

other, having represented many embassies in the 

city there is no other embassy or chancery that 

is like this, it is truly a unique building.  We 

have two witnesses today first is Mr. Barndberg 

who is property manager and developer for the 

National Property Board Sweden and he will speak 
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to the issues of the uniqueness of the building 

and the variance, second part of the variance 

which would be the undue hardship.  Also Mr. Sher 

who is with Holland and Knight he is an urban 

planner and has testified before this Board many 

times as an expert in urban planning and in the 

D.C. Zoning Regulations and I would offer him in 

that capacity.  

 CHAIRPERSON MOLDENHAUER:  We will accept 

Mr. Sher as an expert. 

 MR. COLLINS:  Thank you, so unless there 

are any questions I’d like to turn to Mr. 

Brandberg. 

 CHAIRPERSON MOLDENHAUER:  Please do. 

 MR. COLLINS:  Would you please identify 

yourself and proceed with your testimony. 

 MR. BRANDBERG: My name is Lars Brandberg 

and I work for the National Property Board Sweden 

which is a government entity of the Kingdom of 

Sweden.  I live and reside in Stockholm and I 

come here on a regular basis to conduct my work 

in North America.  The role of the National 
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Property Board Sweden heads back to an 

organization founded some 400 years ago in 1618, 

our job is to manage and create Sweden’s 

Government owned properties.  We are responsible 

for managing Sweden’s most important buildings 

with culture and historical values.  We have been 

entrusted to nurturer, preserve and develop our 

national culture and heritage while also writing 

a new chapter in the architectural history of 

present and future.  The National Property Board 

is a knowledge based organization and a public 

enterprise this means that we shall offer the 

best expertise in every area.  It is also our 

responsibility to find suitable tenants and adapt 

to premises accordingly with great respect for 

the soul and history of each building.  All our 

buildings must have a care and management 

program.  We conduct our operation with a 

business oriented long term approach.  Our 

mission also includes increasing public 

accessibility in our culture, buildings and 

environments.  House of Sweden was designed by a 
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Swedish Architectural Firm with a primary goal of 

promoting Swedish and Nordic business, government 

and culture in Washington, D.C.  The building was 

specifically designed for occupancy by the 

Embassy of Sweden’s Chancery Offices on floors 

two and three and other office meeting, exhibit, 

function and residential uses on the remaining 

floors.  Currently House of Sweden is occupied by 

1. The Chancery of the Kingdom of Sweden on a 

portion of the second and all of the third 

floors. And two office meeting and exhibit space 

on the first floor and the remaining portion of 

the second floor.  And three a mix of office and 

residential uses on fourth and fifth floors.  

House of Sweden is actually part of a larger 

development called Harborside which was built by 

a private developer and which includes House of 

Sweden on the Southside and the large privately 

owned building with office uses and residential 

uses which we refer to as the North Building.  

Both House of Sweden and the North Building were 

designed to operate as one entity with a common 
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garage and loading area and common building 

mechanical and other systems.  The Kingdom of 

Sweden purchased House of Sweden after 

construction was completed.  As Chris mentioned 

we are here today seeking your approval to 

convert 14 units on the top 2 floors of House of 

Sweden from residential to office use.  Our 

original intent was to lease the residential 

units to Swedish and other Nordic companies so 

that they could have a presence in Washington. 

During the design and planning and phase of the 

project we received expressions of interests from 

many Swedish and other Nordic companies that 

wanted to lease residential units for their 

representatives in Washington who wish to have a 

central location downtown close to the Embassies 

and the U.S. Government and U.S. Companies in 

order to facilitate their business dealings.  We 

have attempted to lease these units to those 

companies and to others since the building has 

been completed 4 years ago but we have had no 

success. We have found that due to the changing 
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nature of business the Swedish and Nordic 

Companies that originally expressed an interest 

in leasing residential apartments in the House of 

Sweden have concluded that they do not need a 

representative residing on the premises rather 

these companies are now interested in leasing 

these units as office space in House of Sweden 

for the same business purposes. As a result the 

National Property Board has evaluated other 

options for use of the space.  We have leased one 

residential unit to the Embassy of Iceland for 

their Chancery with approval of the Foreign 

Missions Board of Zoning Adjustment.  We have 

taken unused commercial density for the 

Harborside Project in order to convert several 

other residential units to office use.  We have 

evaluated optional residential occupancy of the 

remaining units by the general public.  The 

Foreign Ministry of Sweden has concluded that 

there are sufficient security procedures 

available to minimize the risk of a security 

breach at the Embassy if the fourth and fifth 
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floors are dedicated to office use.  However 

there are no effective means for us to maximize 

the security of the Embassy if the fourth and 

fifth floors remain as apartments and are 

required to be leased to the general public for 

residential use.  Indeed we have included with 

our material a letter from the Foreign Ministry 

which concludes that the only realistic way for 

us to maximize the security of the Embassy is to 

covert the fourth and fifth floors to office use. 

 If the units on the fourth and fifth floors on 

the House of Sweden must be opened up to rent 

them to persons in the general public the only 

check that the National Property Board Sweden as 

landlord can make of residential tenant is a 

basic background check.  Local D.C. Law prevents 

discrimination in the rental of residential real 

estate based on a broad range of factors.  A 

residential tenant located in House of Sweden 

above the Embassy would be out of view and could 

do whatever they want in their home and could 

invite whoever they want in their home, and 
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apartment tenant would be free to come and go at 

any time and with any packages or equipment that 

they want and with any number of guests.  

Security at House of Sweden is a serious issue 

recently as Swedish based security firm which 

provided security to the building was replaced by 

another firm.  I’m sorry to say that the Swedish 

based firm was found to be lax in their 

procedures to the extent that concerns were 

raised as to their ability to provide competent 

and effective security.  A new security firm was 

hired as the replacement agency because of the 

training and competency of their guards and their 

adherence to strict security procedures.  In 

addition there are security cameras and door 

monitors throughout the building and these are 

continually monitored on a 24 hour 7 day a week 

basis by security personnel. Prospective office 

tenants are subject to renting process for 

occupancy in House of Sweden.  The name House of 

Sweden is a brand intended to promote Swedish 

diplomacy, culture and commerce in the U.S.  
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House of Sweden is intended for occupancy by a 

certain kind of commercial tenant including 

Trans-Atlantic Companies from  Sweden and 

secondarily other Nordic Countries in the Baltic 

area having commercial business in the U.S. and 

abroad and that the (inaudible) with a commercial 

section of the Embassy.  There are a number of 

companies fitting this description ready to lease 

space in the building and all are well known to 

the National Property Board Sweden and to the 

Embassy.  Currently visitors to the offices are 

subject to a screening process, the security desk 

must be alerted in advance that the guest will be 

visiting prior to their arrival while they arrive 

the security desk notifies the office tenant and 

someone is required to come to the front desk to 

escort the visitor to the office.  Visitors must 

also be escorted out of the building by the 

office personnel.  Vendors who arrive at the 

building are required to sign in and to surrender 

their identification cards and badges and visits 

by vendors are arranged in advance with building 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



49 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

or office personnel and the same policy for 

escorting office visitors also applies to 

vendors.  Events are also held at House of Sweden 

in the public rooms that are open and visible and 

electronically monitored on the first and second 

floors.  The National Property Board Sweden uses 

discretion in making this space available in 

order to protect the building and the House of 

Sweden Brand.  The Embassy maintains guest lists 

for events which it holds at house of Sweden.  In 

addition all events at House of Sweden that are 

under the control of the National Property Board 

Sweden as the landlord was provided guest lists 

that is available to National Property Board 

Sweden personnel and security personnel.  Those 

who rent space for events also (inaudible) really 

know who their guests are and can alert security 

if an uninvited guest seed to attend.  Security 

personnel are onsite at all times including 

during Embassy events and events under the 

control of the National Property Board Sweden.  

For these reasons we believe that educated 
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security for the embassy can be maintained with 

office use for the top two floors of the building 

but not if these units are made available to 

anyone in the general public for residential use. 

 I understand that our conversion of these 

residential units to office use will create a 

zoning requirement for additional parking spaces. 

 The National Property Board Sweden has an option 

to lease up to 24 spaces in the garage that is 

located adjacent to the North Building if needed. 

 There are also many other options in the 

immediate area for parking and public 

transportation is available in the immediate area 

as well.  Therefore I respectfully request your 

approval of our application and I am available to 

answer your questions. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much, do any Board Members have any questions for 

this witness.  Seeing none thank you, you can 

move on to your next witness. 

 MR. COLLINS:  Thank you Mr. Chair.   

 MR. SHER:  Good morning Madam Chair and 
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Members of the Board for the record my name is 

Steven E. Sher, the Director of Zoning and Land 

Use Services with the Law Firm of Holland and 

Knight. You’ve heard Mr. Brandberg talk about 

what are the issues with respect to the unique 

situation of the building and why having to rent 

those top two floors, the major portions of the 

top two floors for office space would create a 

hardship for the government they haven’t been 

able to find suitable tenants that would be their 

requirements notwithstanding the process that 

they went through prior to purchasing the 

building and having some anticipation that they 

could do that, things are different today than 

they were, from what their anticipations were 

when they determined to occupy the building.  So 

what I’m going to talk about is the third part of 

the variance test and then address the special 

exception for the reduction in parking.  In fact 

what I’m going to do is actually turn it around 

and do it the other way.  I’ll address the 

special exception first and then go to the third 
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part of the variance test.  I think you’re 

familiar with the building at this point.  I know 

that Office of Planning had an area photo in 

it’s’ report and I’ve attached an aerial photo to 

the back of the outline that you have in front of 

you.  The House of Sweden is the white building 

at the corner of where Rockcreek Park enters the 

Potomac River.  Thompson’s Boat House and the 

river on one side, the Washington Harbor Project 

immediately to the West Whitehurst Freeway and 

then Georgetown Waterfront to the north and 

Rockcreek, Rockcreek Potomac Parkway to the east. 

 The question in respect to the number of parking 

spaces when we go from 14 residential units on 

those top 2 floors to a total of 23,350 square 

feet of office space the net increase in the 

number of required parking spaces is 8 spaces 

there are fewer residential more office the net 

is 8.  The garage is what it is, it has 76 

parking spaces we can’t lift the building up dig 

down deeper expand the parking garage so we have 

76 parking spaces if the requirement is 84 to get 
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to the 76 that we have is a reduction of slightly 

more than 10% so we are within the 25% reduction 

permitted by Section 2101.8.  In looking at the 

standards under Section 2101.8 the Board is 

required to look at the nature of what’s in the 

area the maximum number of persons likely to be 

in the property at any one time, the amount of 

traffic congestion that could exist or could 

reasonably expected the quantity of existing 

public commercial parking available, proximity to 

public transportation.  Well again what we’re 

talking about is a, I’m loosely going to call it 

a de minimis change in the overall impact of uses 

in the building.  We’re reducing by about 13% of 

the overall building the amount of space devoted 

to residential and therefore increasing by that 

same amount the amount devoted to office.  That’s 

only 19,000 square feet of occupiable space, its’ 

23,000 square feet when you prorate all of the 

other parts of the building, lobbies and service 

areas and loading and so forth.  But, the amount 

of space that’s actually devoted to useable space 
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is relatively small.  The structure is in an area 

which is predominantly commercial already the 

impact of the change of use again is de minimis 

then that increase only 8 spaces, the site is 

directly served by the street network connecting… 

 CHAIRPERSON MOLDENHAUER:  I’m going to 

interrupt you I’m sorry, you said at one point 8 

spaces but I thought it was 9 and it was from 85 

to 76 or was it 84, the documentation says one 

thing but I’ve heard you now testify twice to 84 

and 8. 

 MR. SHER: Well 84 is my calculation based 

on one space for every 1800 square feet of gross 

floor area in excess of 2000 and one space for, 

well that would be the office requirement, and 

the residential requirement was one for every 3 

units.   

 CHAIRPERSON MOLDENHAUER:  And maybe its 

OP, I’m looking also at OP’s report so when we 

get to that in a moment and we have questions for 

OP to clarify that issue but please continue I 

just wanted to make sure. 
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 MR. SHER:  It rounds but I think it 

rounds down to 84 rather than up to 85. 

 CHAIRPERSON MOLDENHAUER:  We’ll see what 

O.P. says on that we can ask question at that 

point thank you. 

 MR. SHER:  Okay, with respect to adequacy 

of parking available in the area there is a 

parking garage immediately adjacent to the North 

Tower with which the applicant has the ability to 

obtain 24 spaces if they need them, there are 

also public parking garages within 400 feet 

there’s a garage in the Washington Harbor 

Project, there’s a garage at 1025 Thomas 

Jefferson Street which is immediately on the 

north side of K Street and then there are others 

further west and north.  In the vicinity there’s 

a surface parking lot on the other side of 

Rockcreek that’s metered and the site is 

reasonably well served by public transportation 

you now have the D.C. Circulator Bus that 

operates on K Street, Metro Bus operates on M 

Street, the Foggy Bottom Metro Station is within 
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a radius of 2500 feet and then there’s actually 

very good taxi service available at Washington 

Harbor you can always get a cab right in front 

there, there’s a taxi stand and there’s always a 

large number of cabs.  So with respect to the 

need for the 8 spaces on site and the specific 

standards of 2101.8 we believe we comply with 

those.  With respect to the last part of the 

variance test which essentially says that the 

Board has to determine that, let me get the exact 

language because the special exception is a 

little different from the variance.  The variance 

test is that relief can be granted without 

substantial detriment to the public good and 

without substantially impairing the integrity of 

the zone plan as embodied in the zoning 

regulations.  Well it’s my view that approval of 

the application will not change the higher 

overall bulk of the building that’s clear, the 

building is what it is what we’re talking about 

is changing the square footage inside the 

building.  There will be no significant or 
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identifiable adverse impacts on the exterior of 

the building or on the surroundings from the 

change of use.  The waterfront zones do not 

require a residential component in the building 

unlike some other overlay zones where if you 

build something you have build residential.  You 

can build the commercial and not build a 

residential, in this case a residential component 

will remain in the building there will still be 6 

units occupying in excess of 27,000 square feet 

in the North Tower and the approval of the 

conversion of the 23,000 square feet will not 

significantly alter the balance of uses in the 

area.  Overall the areas going to remain as it is 

now largely commercial, office and retail with a 

small amount of residential and hotel uses.  

There will be residential in the North Tower, 

there’s residential in Washington Harbor, there’s 

some residential in the Squares to the north.  

The overall balance of that is not going to be 

effected by changing this 23,000 square feet.  So 

my conclusions overall are that the overall 
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character of the area is not going to be effected 

by the change and use that increasing the non-

residential F.A.R. can be granted without 

substantial detriment to the public good, that 

the application meets the specific criteria of 

Section 2101.8, that the reduction in the number 

of provided parking spaces is de minimis and 

parking is easily available in close proximity, 

and that the reduction in parking will have no 

adverse effect upon the present character or 

future development of the neighborhood and that 

the application should therefore be approved.   

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much.  Is there anything further from the 

applicant? 

 MR. COLLINS:  We’re just available for 

questions. 

 CHAIRPERSON MOLDENHAUER:  Thank you, do 

any Board Members have any questions for the 

applicant. 

 MS. SORG:  I have one question Madam 

Chair.  You said that you net about 19,000 
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useable square feet for your office use, do you 

have an idea of how many tenants in the offices 

and to expect to occupy that space? 

 MR. BRANDBERG:  It’s a little difficult 

perhaps but for some of the apartments, now can 

be put together to, I would say 2 maximum so if 

you divide that by 2 then even there could be 7, 

8 maybe companies that are interested it depends 

also because the segment of the market that we 

are trying to, it’s more like the consultant and 

well known Swedish Brands that we are looking 

for, companies. 

 MS. SORG:  So then you would expect your 

average tenant to maybe take 2500 square feet?  

That’s just math. 

 MR. BRANDBERG:  Yeah something like that 

probably, yes. 

 MS. SORG:  Okay thank you. 

 MR. HOOD:  Madam Chair I just have a 

quick question.  If this variance is denied what 

are you going to do? 

 MR. BRANDBERG:  I would say that we have 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



60 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

many options to keep it empty and see what we can 

figure out in another way.  I can’t think of 

another option at the moment. 

 MR. HOOD:  But really, I was reading your 

statement you really just wouldn’t leave it empty 

you would try to come up with another creative 

way to try to fill that void I’m sure. 

 MR. BRANDBERG:  Yes, I mean we try to but 

when it comes to residential use that would be 

out of the question. 

 MR. HOOD: Gotcha, I was just seeing if 

you were consistent in the statement, thank you. 

 MR. HINKLE:  Madam Chair just a quick 

question, in terms of the residential uses not 

being occupied how are those parking spaces that 

are attributed to those units being used 

currently? 

 MR. BRANDBERG:  Well for the Embassy of 

Iceland they rent I think one space and then we 

have another occupant who has one so it’s about 3 

or 4 parking spaces that are rented out for the 

current apartments that are rented. 
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 MR. HINKLE:  So the other spaces that 

would be attributed to the residential units if 

you were to lease those are those currently being 

used for the other uses within the structures so 

the office space is… 

 MR. COLLINS:  Yes Mr. Brandberg said 

that’s what they were doing now of those 14 units 

the requirement would be 5 spaces and 3 or 4 are 

being rented out now. 

 CHAIRPERSON MOLDENHAUER:  I’m just 

following up on that question so if 4 or 5 are 

being currently rented out and you are actually 

asking for special exception for 8 spaces.  You 

really then are already designating you actually 

would be needing a larger number of a variance 

because you’re already designating the use of 

some of those other parking spaces in the 

building that would need to go to this new office 

space to current office tenants? 

 MR. COLLINS:  Well the requirement we’re 

dealing with the requirement for parking as to 

how the spaces are actually used by the tenants 
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in the building is different from the zoning 

requirement.  The zoning requirement that we’re 

asking for is a special exception for 8 or 9 

spaces. 

 CHAIRPERSON MOLDENHAUER:  Total, 

cumulatively for the entire building. 

 MR. COLLINS:  Sorry? 

 CHAIRPERSON MOLDENHAUER:  Is it total for 

the entire building? 

 MR. COLLINS:  By converting these 14 

spaces from residential to office it’s a net 

requirement of 8 or 9 spaces. 

 CHAIRPERSON MOLDENHAUER:  Total, okay so, 

thank you.  Any other questions from Board 

Members, seeing none then at this time we will 

turn to any individuals in the audience in 

support or in opposition, seeing nobody in the 

audience we’ll turn to the Office of Planning.   

 MR.JACKSON:  Good morning Madam Chair and 

Members of the Board.  My name is Arthur Jackson 

District of Columbia Office of Planning.  Per our 

report we did our calculations based on, well we 
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did our assessment based on the standard being a 

practical difficulty in terms of the analysis if 

it’s considered to be an undue hardship we 

essentially it’s the same analysis in that the 

problem for the applicant is that they are unable 

to use that portion of the building in light of 

their security concerns and limitations that they 

see within their preview and within the 

limitations they have with what they can do with 

the tenants that are unknown. With regard to I 

believe a question was raised about our 

calculations on the parking?  We were suggesting 

that they increase their parking limit just for 

the sake of, so that there wouldn’t be any 

confusion when they went forward to get the 

building permits assuming this application was 

approved and because we didn’t know whether or 

not the DCRA would look at individual parking 

requirements per use or the total.  We would 

agree that the total amount of parking would be, 

well let me back up.  The applicant’s application 

is correct in the actual number that’s required 
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overall but we did a calculation just looking at 

the individual uses and came up with 3.6, 

approximately 3.6 for the non-residential uses, I 

mean for the residential uses and 81.5 for the 

nonresidential uses.  If you round those up you 

get 89, but the actual overall total if you just 

took and overall total and combined it is 84 and 

85, so again it was just for the sake of not 

having confusion when they actually went for the 

applications. But if the applicant wants to go 

for a smaller number we don’t think that it 

effects the extent of the (inaudible) that they 

were requesting and we still think there’s plenty 

of potential to accommodate that number of 

parking spaces either in the garage if an 

applicant decides to lease spaces or on street 

parking.  So anyway those are the points that 

were raised during the discussion we are here to 

answer any additional questions you have and I 

just wanted to highlight those points. 

 CHAIRPERSON MOLDENHAUER:  I was confused 

did you just say that there would be sufficient 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



65 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

parking for on street parking in this area? 

 MR. JACKSON:  Well in our analysis we 

looked at the, the applicant pointed out that 

there are parking garages in the area there’s 

also on street parking and then there’s parking 

in the garages that are in the vicinity not in 

the immediate area but in the vicinity.   

 CHAIRPERSON MOLDENHAUER:  I would agree 

with you and the applicant about the parking 

garages, I would definitely disagree about on 

street parking considering the current congestion 

level in that area considering the Harbor, 

considering the movie theater, considering that 

there’s construction going on right now in the 

park looking out on to the water so that would be 

a factual disagreement that I would have 

obviously I’m just stating for the record.  But I 

do think there would be sufficient parking 

garages in the area. 

 MR. JACKSON:  I just want to point out 

we’re just looking long term, now we had occasion 

to visit the site and that occasion we noticed 
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that there were available spaces along, right 

along the street in front of them, of course that 

would be in anticipation, that would be more 

useful for visitors, the clients who came in for 

short visits.  We weren’t thinking about those 

spaces in terms of the employees but maybe short 

term visits and so that was the context of our 

comment. 

 CHAIRPERSON MOLDENHAUER:  Do any of the 

Board Members have any questions for the Office 

of Planning?  Seeing none thank you.  Does the 

applicant have any questions for the Office of 

Planning about the calculations? 

 MR. COLLINS:  Not a question but a 

comment I just want to point out that Mr. Jackson 

and I did have the discussion about the actual 

number of spaces and I do appreciate the fact 

that Mr. Jackson pointed out that there’s another 

way to look at this and he added another unit, 

another space as he pointed out on his report 

it’s just in case there’s a question that comes 

up during the permitting process so I do 
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appreciate that and we agree with his analysis 

that it would be 8 or 9 and we’re happy either 

way but that does not change the area of relief 

that we’re seeking. 

 CHAIRPERSON MOLDENHAUER:  Okay but just 

for clarification because I want to make sure if 

we go forward on this case that whatever relief 

we provide we provide it and I’m clear on the 

record so are you then amending it from 8 to 9 

just so that we’re clear, you said you can go 

either way.  I just want to make sure if we end 

up deliberating on this case that the record is 

clear as to whether its 8 or 9.  I know we can 

calculate it either way but I just would rather 

have a clear definitive statement from the 

applicant.  

 MR. COLLINS: Well we believe its 8, Mr. 

Jackson said it was 8 or 9 showed another way to 

do it so we will be asking for 9. 

 CHAIRPERSON MOLDENHAUER: Thank you I 

appreciate that I know that there’s always 2 ways 

to skin a cat but it’s just better for the record 
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if we have a clear definitive statements.  Okay 

that being said then at this point in time if you 

have no other questions for the Office of 

Planning we turn to the ANC 2E, seeing no one 

present  from ANC 2E in the audience all 

reference that we have “Exhibit No. 24” which 

states that on August 30th, 2010, a duly noticed 

meeting with a corum present was held to discuss 

this application, Application No. 18111 and that 

they voted to support the application rather they 

voted to have no objection to the application and 

this letter satisfies our requirements and would 

be given great weight.  That being said we’ll 

turn back to the applicant for any closing 

remarks. 

 MR. COLLINS:  Thank you Madam Chair, the 

Board you’ve heard our testimony on the variance 

and the special exception.  MR. Brandberg has 

testified that the property or in his testimony 

has shown how the property is a unique property 

and has shown that the strict application of the 

regulations would impose an undue hardship in 
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that the residential units cannot be rented to 

the general public for residential use and that 

they have made many efforts to try and lease them 

to their target market which was companies who 

would have a residential unit and that would be 

doing business and they could not find any 

interested companies in all that they surveyed in 

Sweden.  The special exception for the 9 parking 

spaces, MR. Sher has demonstrated that the 

satisfaction of the test has been shown and the 

special exception really should be granted there 

and also the variance part the third part of the 

variance test that there will be no substantial 

detriment to the public good. We have ANC support 

as you noted and Office of Planning support and 

we have no opposition in this case and we 

respectfully request your approval of the 

application.  

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much then that concludes the Public Hearing and 

we will then enter into deliberation of this 

case, so I will start us off.  What we have is we 
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have 2 types of relief that are being sought we 

have a use variance, we have a special exception, 

I’ll first address the use variance, I think that 

Mr. Brandberg’s testimony was very on point and 

enhanced the information we already had in the 

record in regards to the confluence of factors 

that lead to satisfying the first prong and the 

second prong of the variance test.  I think that 

there were sufficient information stating that 

the space cannot be used as residential that they 

have taken a great effort to try to obtain 

residential tenants and that as their agency they 

obviously have a great depth of experience and 

knowledge in regards to whether they can obtain 

residences for the purpose that initially was 

used and they indicated that he could not.  In 

addition to that there was I think sufficient 

testimony as to the unique factor that this case 

was initially approved as an F.M.A. case and the 

specific intention of the property was for the 

Embassy and other Nordic offices and companies 

and that being said that does create a unique 
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factor which the applicant points out in 

DeAzcarte regarding that the variance does not 

need to be specifically related to the land, 

inherent to the land but rather can be extraneous 

to the land itself and so I think that in this 

case that is a factor where there is testimony 

about the D.C. rules in regards to residential 

rental properties and how that would create an 

inherent problem and inherent undue hardship to 

the property owner in regards to how those 2 uses 

could not be used together or in combination at 

the property in regards to their current security 

measures and the problems that would be 

associated with using the property in conformance 

with the current regulations as a residential 

property for non-Nordic Companies rather for any 

open individuals for residential use and so I 

think that to me is a (inaudible) that satisfies 

the first prong and that directly then relates to 

the undue hardship associated with trying to fill 

this property, I think Mr. Hood asked the 

specific question I think is relevant in regards 
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to the challenge of trying to find other uses.  

While the applicant may find other creative ways 

I think that it does satisfy the undue hardship 

here and I would hold the Office of Planning 

support of the application and Mr. Sher’s 

testimony to satisfy the third prong in regards 

to not creating a detriment to the public good or 

to the zoning plan.  In my analysis for the 

special exception for a reduction in the parking 

requirement on site from 9 of 9 spaces from 85 to 

76 I think that there is sufficient testimony 

that there would be no negative impact in the 

surrounding communities while I do think this 

area is quite generally congested I think that it 

also does as the applicant and the Office of 

Planning do point out multiple forms of 

transportation and other services such as taxis, 

the Circulator which connects to the Metro, the 

numerous parking garages and especially the 

applicants statements that they have a 

relationship to potentially obtain 24 spaces if 

needed with a neighboring parking garage.  Based 
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on that I would be in support of both relief for 

the application and I open it up for any other 

Board Members to provide their deliberations or 

discussions. 

 MR. HOOD:  Madam Chair I will second your 

motion and just say also in looking at this 

application I think the conditions are very 

unique and the circumstances result are difficult 

as you stated also the detriment to the public 

good I think because of it being done in the 

interior only changes I think that would not be 

any detriment to the public good or the intent of 

the zoning regulations and I would echo 

everything that you mention and I second your 

motion. 

 MR.HINKLE:  Madam Chair I would agree 

with you analysis as well.  I think we’ve heard 

today that the conditions have changed 

significantly since this building was constructed 

and we heard some good testimony in terms of the 

applicant making what I would call a good faith 

effort in trying to lease these facilities for 
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their originally intended use.  Understanding 

because of the nature of the units themselves and 

the structure it would be difficult to lease 

these units to the public as they are now.  I 

certainly think that the proposed use is 

appropriate. 

 CHAIRMAN MOLDENHAUER:  Thank you, then 

I’ll actually make a formal motion a motion to 

approve Application No. 18111 for 2900 K Street, 

N.W. pursuant to 11 DCMR 3104.1 and 3103.2 for 

use variance for a non-residential floor area 

ratio limitation under Section 931.3 and a 

special exception under Section 2108 for a 

reduction in 9 spaces.  The motion has been made 

is there a second. 

 MS. SORG:  Second. 

 CHAIRPERSON MOLDENHAUER:  Motion’s been 

made and seconded all those in favor say aye. 

 CHORUS: Aye. 

 MR. MOY:  Staff would record the vote as 

4 to 0  to 1 this is on the motion of the 

Chairperson Ms. Moldenhauer to approve the 
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application for the use variance under Section 

931.3 and the special exception under 2108 to 

reduce the number of spaces to 9 spaces.  Second 

of motion Ms. Sorg.  Also supporting the motion 

Mr. Hinkle and Mr. Hood again the total vote is 4 

to 0 to 1. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Mr. Moy seeing that there’s no opposition in 

this case we’d wave our requirements and ask for 

a summary order to be issued. 

 MR. MOY:  Yes very good, thank you Madam 

Chair. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much, have a good day.  That concludes our 

morning so you’ll reconvene at 1 this afternoon. 

 Thank you. 

CASE: 18109 

 CHAIRPERSON MOLDENHAUER:  Good afternoon, 

this meeting will please come to order, this is 

the October 5th 2010 Public Hearing of Board of 

Zoning Adjustments for the District of Columbia. 

 My name is Meridith Moldenhauer, Chairperson, 
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joining me today to my right is Jeffrey Hinkle, 

Representative of the National Capital Planning 

Commissioner, to my left Vice-Chair Nicole Sorg, 

Mayoral Appointee, and to her left Anthony Hood, 

Representative of the Zoning Commissioner.  

Copies of today’s agenda are available to you and 

are located to my left in the wall bin near the 

door.  Please be aware that this proceeding is 

being recorded by a court reporter and is also 

being webcast live.  Accordingly I must ask you 

to refrain from any disturbing noise or actions 

in the hearing room. When presenting information 

to the Board please turn on and speak into your 

microphone first stating your name and home 

address.  When you have finished speaking turn 

off your microphone so that your microphone is no 

longer picking up sounds or background noise.  

All persons planning to testify either in favor 

or in opposition are to fill out two witness 

cards; these cards are located to my left on the 

table near the door and on the witness tables, 

upon coming forward to testify to speak please 
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give both cards to the court reporter sitting to 

my right.  The order of procedures for special 

exceptions and variances are as follows.  The 

statement of the applicant and the applicant’s 

witnesses, persons and parties in support, 

persons and parties in opposition, government 

reports including the Office of Planning and the 

Department of Transportation, reports from the 

ANC and then rebuttal and closing statements.  

The order of procedure for an appeal application 

is as follows; statement of the Appellant and the 

Appellant’s witnesses, the Zoning Administrator 

or the other government agencies affiliated with 

the case, case of the owner, lessee or operator 

of the property involving any interveners, other 

interveners case if permitted by the Board the 

ANC within which the property is located and then 

rebuttal and closing statements from the 

applicant.  Pursuant to Section 3117.4 and 3117.5 

the following time constraints will be 

maintained, the Applicant Appellant persons and 

parties except an ANC including the witnesses 
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will be given 60 minutes collectively.  

(INAUDIBLE) persons and parties accept an ANC 

including witnesses will be given 60 minutes 

collectively, individuals will be given three 

minutes and associations will be given five 

minutes.  These time restraints do not include 

cross examination or questions from the Board.  

Cross examination of witnesses is permitted by 

the Appellant or parties and the ANC within which 

the property is located is automatically a party. 

 Nothing prohibits the Board from placing 

reasonable restrictions on cross examination 

including time limitations and limitations on the 

scope.  The record will be closed at the 

conclusion of each case except for any material 

specifically requested by the Board.  The Board 

and the staff will specify at the end of each 

hearing exactly what is expected and the date 

when the persons must submit evidence of the 

Office of Zoning.  After the record is closed no 

other information will be accepted by the Board. 

 The Sunshine Act requires that a Public Hearing 
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on each case be held in the open before the 

public.  The Board may (INAUDIBLE) rules and 

procedures in the Sunshine Act enter into 

Executive Session during or after a Public 

Hearing on a case for purpose of reviewing the 

record and deliberating on the case.  The 

decision of the Board in these contested cases 

must be based exclusively on the Public Record.  

To avoid any appearance to the contrary the Board 

requests that person present not engage the 

members of the Board in conversation.  Please 

turn off all cell phones and beepers at this time 

as to not disturb these proceedings.  The Board 

will make every effort to conclude the Public 

Hearing as soon as possible to 6 p.m.  If the 

afternoon cases are not completed by 6 p.m. the 

Board will assess whether it can complete the 

pending case or cases remaining on the agenda. At 

this time the Board will consider preliminary 

matters, preliminary matters are those that 

relate to whether a case will or should be heard 

today such as request for postponement, 
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continuance or withdrawal or whether the proper 

adequate notice of a hearing was given.  If you 

are not prepared to go forward with you case 

today or you believe that the Board should not 

proceed now is the time to raise such a matter.  

Mr. Secretary is there any preliminary matters? 

 MR. MOY: There are no such matters for 

the afternoon session Madam Chair. 

 CHAIRPERSON MOLDENHAUER:  Thank you than 

all individuals wishing to testify if you could 

please stand and Ms. Bailey will administer the 

oath. 

 MS. BAILEY:  Please raise your right 

hand, do you solemnly swear or affirm that the 

testimony that you will be giving today will be 

the truth the whole truth and nothing but the 

truth? 

 CHORUS: I do. 

 CHAIRPERSON MOLDENHAUER:  We’ll call the 

first case but before we do that I’d like to 

welcome the fact that we have a very packed 

audience all the Catholic University Students 
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that are in the audience today I welcome you and 

I hope you enjoy, we’ve got two interesting cases 

this afternoon.  Ms. Bailey if you can call the 

first case. 

 MS. BAILEY:  Madam Chair, thank you and 

good afternoon to everyone.  The first case is 

Application 18109 is the Application of the 

Washington Metropolitan Community Development 

Corporation and its pursuant to 11 DCMR Section 

3104.1 and 3103.2 for a variance from the floor 

area ratio requirements on under (sub-section 

771.2) variance from the non-conforming structure 

provisions under (sub-section 2100.3) and a 

special exception from the parking requirements 

for history resource under (sub-section 2120.6) 

to allow the construction of a retail and 

commercial office building.  The property is Zone 

C-1 it’s located at 5127 through 5131 Nannie 

Helen Burroughs Avenue, N.E. Square 5196, lots 

801 and 805.   

 CHAIRPERSON MOLDENHAUER:  Good afternoon 

if the parties once they’ve gathered their 
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information can introduce themselves for the 

record. 

 MR. KEYS:  Good afternoon Madam Chair, my 

name is George Keys of Jordan and Keys PLLC and 

I’m representing the Washington Metropolitan CDC 

and the District of Columbia in connection with 

this applications.  I have three witnesses and I 

think we can go through this case fairly quickly. 

  CHAIRPERSON MOLDENHAUER:  Thank you if 

you want to start off with your first witness. 

 MR. KEYS:  Reverend Young has not been 

sworn he just walked in and we’ll do witness 

cards for him in the meantime. 

 CHAIRPERSON MOLDENHAUER:  Mr. Young if 

you can actually… 

 MR. YOUNG:  You don’t… 

 CHAIRPERSON MOLDENHAUER:  That’s up to 

your attorney so, if you are going to testify if 

you can please stand Mr. Young and the oath will 

be administered.  You can stay there but you’ll 

just… 

 MS. BAILEY:  Mr. Young do you solemnly 
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swear that the information that you will be 

presenting this afternoon is the truth the whole 

truth and nothing but the truth? 

 MR. YOUNG:  Yes.  

 MS. BAILEY: Thank you. 

 CHAIRPERSON MOLDENHAUER:  Mr. Keys you 

first witness. 

 MR. KEYS:  Yes Madam Chair, Members of 

the Board this case involves a historic 

structure, the Strand Theater where my client 

proposes a retail and office rehabilitation of a 

deteriorated and dilapidated structure.  In doing 

that and analyzing the situation we identified 

two variances and one special exception and I 

want to bring the Boards attention to the fact 

that there’s a transposition of numbers in the 

variance related to the enlargement of a non-

conforming structure it says 2100.3 and it should 

be 2001.3 which is the section as you’re all 

aware that refers to non-conforming structures.  

That transposition occurred in the very first 

filing I made and has been repeated ever since 
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and I’m surprised the Office of Planning didn’t 

pick it up because they repeated it too.  But I 

think that with the Board’s permission and 

indulgence I don’t think it represents anything 

of a defect we still referred to the substance of 

the section which is non-conforming structures. 

 CHAIRPERSON MOLDENHAUER:  Thank you for 

noting that correction on the record and there 

will be no issue with notification on that we can 

move forward. 

 MR. KEYS:  Then I’d like to call the 

first witness for the applicant Reverend Stephen 

Young.  Reverend Young would you please introduce 

yourself and provide your full name and address 

for the record. 

 MR. YOUNG:  My name is Pastor Stephen E. 

Young, Sr.  Our church address is 5110 Nannie 

Helen Burroughs Avenue, N.E. Washington, 20019.   

 MR. KEYS:  Reverend Young what is your 

connection to the Washington Metropolitan 

Community Development Corporation? 

 MR YOUNG:  I am presently the Executive 
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Director. 

 MR. KEYS:  Can you discuss the 

applicant’s interest and perspective on this 

particular project? 

 MR. YOUNG:  Let me begin my saying that 

I’m a native Washingtonian and we have lived in 

Ward 7 just about all my life and we noted how 

the neighborhood had not received the attention 

that it should have and Strand Theater being an 

historical site we had a great desire to embark 

upon that property because we had bought property 

next door to that and we wanted to create some 

new avenue for our neighborhood empower community 

and we felt that it would be a great challenge 

for not only the community but the Washington 

Development Community Corporation.  So our 

greatest desire is that we because Strand’s an 

historical site my Grandmother and my Mother, my 

Dad all of them used to go to the movie and with 

the history that the Strand has we want to make 

it a corner that’s worth looking at and if you go 

by there now it’s an eyesore, it’s been abandoned 
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for so many years and so we believe the challenge 

that lies before us will be worth the 

opportunity.   

 MR. KEYS:  Reverend Young where is your 

church in relation to the subject property? 

 MR. YOUNG:  Our church is immediately 

facing the Strand across the street it was 

originally a Safeway and we renovated it into a 

1000 seat sanctuary and well not only a sanctuary 

but we have a clothing ministry, we have AIDS 

ministry there and we have a feeding kitchen 

where we do that on a regular basis and we need 

not to talk the numerous funerals that we have 

over there but it’s well occupied and we stay 

quite busy. 

 MR. KEYS: Reverend Young your church as a 

large parking area in front of it, how many 

spaces would you say that are there? 

 MR. YOUNG:  About 100 spaces on our lot 

which accommodates our sanctuary and those who 

come on a regular basis but we do have additional 

parking if needed.   
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 MR. KEYS:  And are those parking spaces 

used during the week during business hours? 

 MR. YOUNG:  No sir. 

 MR. KEYS:  If necessary, if the Board 

felt that additional parking supplementary to the 

parking that’s provided on the subject property 

was necessary for this project would the church 

be amenable to allowing some parking? 

 MR. YOUNG:  Oh yeah whatever’s needed to 

accommodate the project.  We have already talked 

it over with our Board and our Board is certain 

in agreement that whatever’s needed to 

accommodate the project they’re willing to 

comply.  

 MR. KEYS:  Madam Chair if the Board has 

any questions of Reverend Young, I’ve finished 

with him.   

 CHAIRPERSON MOLDENHAUER:  Thank you, I 

don’t have any questions for Reverend Young or 

Pastor Young at this time do any other Board 

Members?  Seeing no questions at this time we’ll 

move forward to your next witness. 
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 MR. KEYS:  Thank you Madam Chair. I’d 

like to ask Warren Williams to introduce himself 

to the Board with name and a home address please. 

 MR. WILLIAMS:  Sure Warren Williams, I 

the fee developer for Pastor Young, I’m the 

President of the Warrington Group; we’re located 

at 5335 Wisconsin Avenue, N.W. Suite 440.  

 MR. KEYS: Mr. Williams could you provide 

the Board with some background as to the 

relationship between the District of Columbia and 

Washington Metropolitan Community Development 

Corporation in relation to this project? 

 MR. WILLIAMS: Absolutely thank you for 

the opportunity.  Pastor Young and the Washington 

Metropolitan CDC had the foresight to purchase a 

structure next to the historic Strand Theater 

quite some time ago and they were able to, when 

the District of Columbia put out solicitation for 

the Strand Theater they were able to have a very 

competitive proposal that they presented to the 

District because of owning the adjacent property. 

The property adjacent to the Strand was not 
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deemed at that time to be historic but we feel 

that creating one large structure, one larger 

structure that has all the character of the 

historic site makes all the sense in the world. 

So when the District put out the solicitation we 

responded, we set up a plan where we’re going to 

attempt to have ground floor retail at this site 

and have second floor CD incubator office space 

for small and local disadvantage businesses out 

in the Ward 7 Corridor.  So that’s basically what 

the development site is going to look like.  

 MR. KEYS:  Have you identified any 

perspective tenants?  

 MR. WILLIAMS:  We’ve been working with 

two retail brokers over the past 24-months and we 

have had some interest as far as having a retail, 

couple of restaurateurs have looked at the site 

we’re confident that if we are able to move the 

project forward we’ll be able to find a great end 

user but we have been in discussions with a 

couple restaurants.  

 MR. KEYS:  But at this time you don’t 
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have a particular user in mind? 

 MR. WILLIAMS:  We don’t, no, no sir. 

 MR. KEYS:  Would the space be utilized by 

a single retail user for example or might there 

be multiple? 

 MR. WILLIAMS:  Well the great thing about 

the development site is that it has the option to 

either have multiple retail users or one single 

tenant.  Obviously in this economic environment 

to find one single ground floor tenant would be 

ideal but if we are, or if we do find the right 

types of multiple users that could be beneficial 

to the area that has just been starved of retail, 

that area is just really starved of retail and it 

has overwhelming demand for such retail 

activities.   

 MR. KEYS:  Have you as fee developer had 

interaction with the community regarding this 

project? 

 MR. WILLIAMS:  Oh yes, yes we have. 

 MR. KEYS:  Could you describe that for 

the Board? 
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 MR. WILLIAMS:  Absolutely, we’ve met with 

the Lincoln Heights and Richardson Dwellings 

Development Board on several occasions.  We have 

entered into an agreement with the Lincoln 

Heights and Richardson Dwellings and Development 

Board where we have decided and came to an 

agreement on some community benefit space in the 

dwelling that’s going to serve the community as 

community space. We have also met with the ANC, 

the local ANC out there in Ward 7, I believe its 

ANC 7C and we’ve gotten support from them as 

well. 

 MR. KEYS:  Did that support come at a 

regular meeting of the ANC? 

 MR. WILLIAMS: We’ve met with them on more 

than five occasions throughout this disposition 

process with the District and it’s come at 

regular meetings as well as, we’ve gotten support 

from the Lincoln Heights Richardson Dwellings 

Development Board at the non-regular meeting as 

well as at a regular meeting. 

 MR. KEYS:  Madam Chair, Members of the 
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Board so as not to confuse the testimony, Mr. 

Williams did not attend the ANC meeting but the 

ANC met on September 9th and voted to approve 

this.  I think Ronnie McGhee attended so perhaps 

I’ll ask Ronnie McGhee to testify as to the ANC’s 

conclusions.  I’d hoped that there would be a 

letter in the record but there isn’t one. 

 CHAIRPERSON MOLDENHAUER:  I was just 

actually looking for that in my records.  So 

there is no formal letter from the ANC? 

 MR. KEYS:  I asked Ms. Bailey today and 

she said they have not filed a letter, so I think 

we can only report what we know from the basis of 

someone who was there at the meeting. 

 CHAIRPERSON MOLDENHAUER:  Yeah it’s also 

in our OP Report but obviously there would be no 

great weight if just have somebody testify as to 

what occurred at that meeting. 

 MR. KEYS:  I think now we’ll get to the 

heart of the case, I mean really to describe what 

we’re proposing and how that’s driven by the 

historic preservation requirements that have come 
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through the process that we’ve gone through and 

to relate that to the variances and the special 

exception that we’ve requested and I think that 

testimony comes best through Ronnie McGhee our 

Architect.  I would like to ask the Board we 

submitted the C.V. of Mr. McGhee in the filing we 

made on September 21st it’s attached, Mr. McGhee 

has I believe testified before the Board and 

possibly the Zoning Commission on numerous 

occasions he was a member of the Historic 

Preservation Review Board and I would like to ask 

that the Board review that C.V. and accept Mr. 

McGhee as an expert witness in architecture and 

really an Historic Preservation Architecture.   

 CHAIRPERSON MOLDENHAUER:  I was prepared 

to qualify him as an expert in architecture but 

if you’re also asking for that in regards to 

Historic Preservation I think what I’ll do is 

I’ll give the Board just a few minutes to review 

the C.V. in that regard and see if they have any 

questions for Mr. McGhee. 

 MR. HOOD:  Madam Chair I am in support of 
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Mr. McGhee’s qualifications as an Historic 

Architecture, I think that’s the words that’s 

used, I’m very familiar with his qualifications 

and also his work that he did on the Historic 

Preservation Board. 

 CHAIRPERSON MOLDENHAUER:  I agree, I 

think that his resume definitely speaks for 

itself he has an extensive background has done 

many presentations and has a longstanding history 

in that so we will qualify him on both regards. 

 MR. KEYS:  Thank you Madam Chair, Mr. 

McGhee would you please introduce yourself to the 

Board and provide the Board with your address. 

 MR. MCGHEE:  Good afternoon Madam Chair 

and Board Members and Staff also, I thank you 

very much for this opportunity to present the 

Strand Theater to you we’re very excited about 

this project.  I want to give you a little 

background on the Strand itself and what makes is 

so prominent and some of the background on why 

we’re here today.  The building sits very 

prominently at the corner of Division and Nannie 
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Helen Burroughs Streets in N.E., it has been in 

the past and we hope to make it in the future a 

prominent fixture in the community for retail and 

for social activity.  Right now of course the 

Strand has been vacant it’s had many uses since 

it was a theater.  It was put on the National 

Register of Historic Places Register a few years 

back and it’s been a D.C. Landmark for a number 

of years.  It’s also one of the D.C.P.L.s most 

endangered buildings list, so we’re very excited 

about being part and parcel to perhaps bringing 

it back to its original glory.  Since we’ve been 

working on the project part of the development 

proposal is to actually have a good Tax Act 

Project so that would mean that we actually have 

a higher standard of restoration that will apply 

to the project than a normal D.C. Landmark so 

we’re excited about that also.  So it’s actually 

a two building site and as you see this is two 

photos, I don’t know if you can turn the light 

off over there. 

 CHAIRPERSON MOLDENHAUER:  If you’re going 
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to do a Power Point presentation I ask that you 

take down this board so that the Board Members 

can see the presentation than you, and Ms. Bailey 

we can get the lights. 

 MR. MCGHEE:  I was told when I arrived 

that the board has super powers and I just 

thought you’d look through that but.  Alright 

these are some photos of the existing building if 

you can see the building that is, of course it 

dies right here when I start on it, this building 

on the side, that building is the building that 

is not a landmark building but it is of the 

period and time of the Strand, same material, 

same era you can see from this 1940s photo that 

it was used in the same kind of array.  Right 

here is actually the theater and the Historic 

Preservation Review Board has approved this 

project in concept and they put some restrictions 

and some guidance on us, this is prior to going 

to the National Park Service for their review.  

That we restore the theater back to, closer to 

its original scheme so that canopy you see above 
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the doorway they want that restored, the bays 

which are currently missing on the Strand they 

want that restored also, they want to put the 

bays back out in the front, they’re small bays 

about two or three feet projections and obviously 

the façade the windows all that would be part of 

that restoration.  We even are putting back the 

Strand sign so.  Right now the building is most 

of the interior has been removed, the building on 

the right is in very much disrepair as is the 

Strand however the structural integrity is still 

intact so we hope to get there before any damage 

can occur, the roof still is on the building.  

The rear of the building has a small alley which 

we’re using which I’ll show you on the plans; 

this is another shot from the side.  The… 

 MR. KEYS:  Before you go on, I want you 

if you can, can you identify, it’s really it’s 

the previous slide.  Can you identify again the 

building which is owned by Washington 

Metropolitan Community Development Corporation? 

 MR. MCGHEE:  It’s the building right 
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here. 

 MR. KEYS: And does that building, is that 

building contemporary with the Strand Theater? 

 MR. MCGHEE: Yes’s it’s of the same age, 

time and era, yes. 

 MR. KEYS:  And does that building have 

projecting bays? 

 MR. MCGHEE:  Yes, it has the remnants of 

two bays, one bay is partially removed but the 

footings of the bay is still there so you can 

recognize it and the other bay is still there, 

yes. 

 MR. KEYS:  Do you happen to know the date 

of that photograph? 

 MR. MCGHEE: This is about 1949 I believe, 

March 27th. 

 MR. KEYS:  And is it the intent of the 

Historic Preservation Review Board that any 

redevelopment of this property use that as the 

reference point for development that we try to 

restore those elements? 

 MR. MCGHEE:  That is the period of 
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significance that we’ve been targeted to follow 

yes. 

 MR. KEYS:  Thank you, sorry to have 

interrupted you. 

 MR. MCGHEE: No problem, alright the, I 

will go to the side view there, as you see the 

bays project out onto the street which of course 

in those days was a very low travel street, you 

see a bay on the Division Street side and much of 

the façade is closed on the Division Street side 

and the Mezzanine that is proposed in the project 

really extends back only back as far as that 

first bay as you can see it there.  It extends 

back somewhere in this area right here.  It’s 

existing and we’re not extending it much further 

past that.  So basically the interior volume of 

the Strand as similar to the Tivaley was done up 

in Columbia Heights.  We’re required to maintain 

the general volume and character of the interior 

space even though we’re allowed to renovate we 

have it so we’re not making, we’re trying to, 

we’ve been tasked with reducing the amount of 
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demolition on the interior and that’s pushed us 

to move our vertical circulation and other 

elements to the new construction side.  There is 

a small sliver lot about 15 feet wide that is 

unencumbered by building and the building is not 

landmarked so we’re putting our vertical 

circulation and our infrastructure elements 

mechanical systems things like that in that 

building where we have more flexibility to move 

things around while keeping the façade of the 

building and the basic shape and size and 

fenestration but we are putting all of our new 

work in that building.  So the Strand will remain 

the façade will remain basically the way it is 

and the Tax Act requirements will cause us to now 

make new openings other than the ones that are 

already there which we’ll see in a minute so. 

 MR. KEYS:  No Mr. McGhee before you leave 

this slide, what’s the use on the corner of the 

building, that is the actual? 

 MR. MCGHEE:  This was a former drug store 

here on the corner here. 
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 MR. KEYS:  And so there was a commercial 

use a retail use in conjunction with the 

operation as a movie theater? 

 MR. MCGHEE:  Yes, yes, apparently from 

its early inception it was a multi-use site. 

 MR. KEYS:  Thank you. 

 MR. MCGHEE:  So our concept of putting 

retail back really just reinforces historic 

precedence here and the idea of using part of the 

first floor as retail was already in place and in 

this case we’re going to replace and make the 

whole floor retail entity.  There will be small 

incubator offices on the second floor the basic 

mezzanine of the Strand will be part of that and 

most of the office space will be in the new 

construction on the smaller building and in the 

vacant lot. 

 MR. KEYS:  Perhaps we can show that. 

 MR. MCGHEE:  These are some photos of the 

existing condition you can see some of the 

conditions of the Strand, I’ll get back to that 

if you questions.  That’s the existing condition 
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from a birds-eye-view and this is the existing 

building here the sliver lot and that’s the basic 

Strand which occupies about 99% of its site at 

this point.  The new work on the right side is 

the cellar plan, we’re excavating, there’s a 

partial cellar there now and the Strand’s really 

a mechanical cellar we’re going to use that and 

put a cellar below the existing building, non-

landmark building and the open lot and you can 

see we have the elevator stairs mechanical space. 

 So most of the core elements are in the non-

landmark building as you see we’ve basically kept 

the Strand unencumbered with a lot of the 

vertical circulation and infrastructure elements. 

 The dotted line you see there is the line of the 

original non-landmark building that’s adjacent to 

the open lot. 

 MR. KEYS:  Could you, could you trace the 

perimeter of the theater?   

 MR. MCGHEE:  The theater actually occurs 

from there over down Division bounding by the 

alley and then back here that’s the line of the 
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building right there. 

 MR. KEYS:  Okay thank you. 

 MR. MCGHEE:  So there are original 

openings on Division that have been bricked up 

which we can utilize and we’ve been told by 

H.P.O. (Historic Preservation Office)that we 

could use those and they would only be brought 

into play if we replaced with brick or matching 

materials unless we have additional tenants if we 

have one larger tenant we will not open more than 

that single door you see there but the 

opportunity to open other doors has been made as 

part of our application and they’ve not disagreed 

with that. But what we’ve done is restored the 

two bays on the corner as you see right there, 

the canopy and the projecting bay where the 

ticket booth was would be put back.  The two bays 

would be completely restored to their time period 

in the adjacent non-landmark building and 

adjacent to that further left is the main entry 

to the upstairs through the elevator and the 

stairs there.  The floors basically on the right 
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side there you see the second floor plan in blue 

it is the extent, the mezzanine is extended about 

1000 square feet inside the Strand basically a 

part of a bay and the rest of the building is 

above the, again non-landmark and the open spaced 

building so. 

 MR. KEYS:  Now before you leave that, so 

that means that the majority of the Stand Theater 

is going to be a two-story space? 

 MR. MCGHEE:  Well the majority of the 

Strand is a two-story volume but one-story yes 

and partial mezzanine.  On the roof again we have 

setbacks any mechanical equipment we propose 

which has to be approved, this is early in the 

project, would have to be set back and not be 

visible from the street. The sign you see right 

here is to be restored, part of the Strand’s 

noteworthiness in the historic record is the 

visibility of the sign down what is now called 

Nannie Helen Burroughs to see the theater at 

night and we plan to put that back on the roof 

and also the lighted activity at the base along 
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Nannie Helen Burroughs that’s also part of the 

draw of the Strand.  As you can see in the back 

whether we extended the building or not there is 

very little space for parking, the Strand takes 

up 99% of its lot.  We’re purposing two normal 

spaces and one handicap space with a, there’s 

actually seven required based on the structure we 

have here so we’re asking relief for four spaces. 

 Now there’s an access to the rear to a community 

space on the basement level which is part of what 

we’re giving back to the community so they have 

active access from the rear and from the front. 

 MR. KEYS:  Could you go back to the slide 

showing the lower level of the facility?  And 

where’s the community meeting space? 

 MR. MCGHEE:  The community space is back 

here at the access from the rear. 

 MR. KEYS:  And the approximate area? 

 MR. MCGHEE:  It’s about 2,000 square 

feet, if I remember correctly I have lots of 

numbers here, I think its 2,000 square feet so. 

Now to closeout one of the main reasons we’re 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



106 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

here obviously is the parking issue we cannot 

accommodate the number of spaces there, we’ve 

gone through iterations with OPO about 

establishing a number of open spaces on Division 

and Nannie Helen Burroughs we established that in 

the record about the many open spaces there 

throughout the day.  We also have the opportunity 

to use the lot across the street if necessary for 

any functions that might occur here and we 

brought this to the community to confirm that 

they don’t have any problem with the use of the 

space and bringing retail to the area so we hope 

that meets that test.  In terms of the use of the 

building I think you can see that leaving the 

Strand as much intact as possible and really 

leaving the non-landmark building as much intact 

façade wise has forced us to put a lot of the 

infrastructure elements in the adjacent space and 

building and we can take any questions about 

that.  The elevations of the building, this is a 

proposed elevation again part of the concept 

approved, concept plan from HPRB, the existing 
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plan floaters at the top, the middle drawings are 

the infill where, (INAUDIBLE) and then some 

openings for mechanical spaces, so the original 

windows they want us to put back are just these 

two.  There were apparently bays and openings on 

the right side of Division right here, different 

size, you see they weren’t really to scale and 

all these openings were made I think subsequent 

to its period of significance but because the 

original materials removed we are proposing 

perhaps a glazed element here depending on the 

tenant that we have there and a number of doors 

so we may end up with just glazed visual entry 

into the building without doors or several doors 

depending on if it is multiple tenants.  Right 

now we’re putting back the smaller door and the 

side door which was the side entrance to the 

theater and the small glazed area which this is 

really a, we’re actually putting back the movie 

sign boards in the same spot, repairing trim, 

repairing brickwork, putting back stonework all 

in the front and you see the canopy right there 
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at the front, final elevation drawing is there, 

this is a little washed out from this screen but 

basically where we saw activating façade along 

Strand we’re putting back exactly what had been 

in there in 1949, there’s the sign.  The adjacent 

building is here with its two bays basically put 

back, windows in place and a small again about 15 

foot sliver building that has the main entry and 

a slight projecting back that sort of again acts 

as that visual element down Division Street so 

that people can see that the Strand is now back 

as a center of the community. 

 MR. KEYS:  What will the addition look 

like in relation to the building adjacent to it 

and then to the Strand Theater? 

 MR. MCGHEE:  All of the brick will be 

matching brick, the scale and the size of the 

windows are the same, the trim and treatment of 

the Cornice work is similar so we’re really using 

today’s materials to create a slightly 

contemporary but compatible version of what might 

be there now if that building were to evolve in 
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the future we’re sort of looking at the scale and 

size this is the type of thing that might have 

occurred with modern materials but the same scale 

and size.  The concept was approved by HPRB under 

that guise and that’s the way we presented it. 

 MR. KEYS:  Thank you. 

 MR. MCGHEE:  I think concludes my 

comments about the building and I can put the 

boards back up if you can any questions thank you 

very much. 

 CHAIRPERSON MOLDENHAUER:  Thank you Mr. 

Keys does the conclude the applicants testimony? 

 MR. KEYS:  No if you have no questions 

regarding the site or its design let me just ask 

Mr. McGhee were you present on September 9th at 

the ANC meeting, ANC 7C Meeting? 

 MR. MCGHEE:  Yes I was and they voted to… 

 MR. KEYS:  Did you present this project 

the ANC? 

 MR. MCGHEE:  Yes I presented the project 

as seen here and they voted to support the 

project and provide a letter of support for our 
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application for (INAUDIBLE). 

 MR. KEYS:  Thank you. 

 CHAIRPERSON MOLDENHAUER:  Thank you, I 

believe Ms. Sorg has a question. 

 MS. SORG: I’m sorry Mr. McGhee I may have 

just missed something, you said that you’re not 

intending to open the Division Street side but 

that you have a plan to provide the glazing if 

that’s desired at the time or what? 

 MR. MCGHEE:  Well it originally was not 

glazing but it was opened in later iterations for 

other retail stores during it’s time in the 50s, 

60s, and 70s.  We will, I mean it seems that if 

we can find matching brick we can close them up 

if we can but we’ve offered the solution of 

putting the glazing in even if there are no doors 

there as visual access to the store but that’s 

kind of depending on the tenant. So we may have 

one set of doors or two set of doors and it also 

would be depending upon the Tax Act reviewed by 

the National Park Service so, but we’ve proposed 

that elevation as a possible elevation with the 
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scale and size of the (INAUDIBLE) and that was 

approved but again it will remain to be subject 

to what type of tenant structure there is and 

whether we need that many glaze elements so. 

 CHAIRPERSON MOLDENHAUER: Any other 

questions from Board Members?  Seeing none Mr. 

Keys any closing remarks? 

 MR. KEYS:  Yes I would like to address 

the testimony in relation to the standards and 

the regulations.  I’ll take them in this order 

first the F.A.R. we’ve asked for a variance from 

the F.A.R. to increase it from what C-1 allows 

which is 1.0 to 1.45 and that increase in F.A.R. 

is really entirely accounted for by the infill 

addition on the side of the building where we’re 

trying to put the building core and I think if 

you, we went through the testimony kind of 

quickly but if you look at the original 

submission and you also look at O.P.s analysis of 

the site I think you’ll see that it was the need 

to preserve the volume and the structure of the 

Strand Theater as a historic integral structure 
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that made the building core to make the second 

floor useable slide down the building.  The need 

to make the building owned by Washington 

Metropolitan CDC which is lot 805 address 5127 

Nannie Helen Burroughs Avenue, the requirement 

that that building be developed in a manner 

that’s compatible and consistent with the 

historic structure next door just made all the 

variables in design as Mr. McGhee analyzed them 

argue for filling in that space and using that 

for the building core.  That accounts for the 

increase in the F.A.R. and we think it’s a 

condition that is certainly drives from 

characteristic of the property which is the 

historic nature of the Strand Theater.  The 

second variance we requested was a variance for 

enlarging a non-conforming building, this 

building the Strand occupies 99% of its lot and 

by removing the interior wall between the Strand 

and the building next door we are thereby 

enlarging a non-conforming building and again we 

think that the reuse and adaptation of a historic 
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structure would have been impossible without this 

further connection and we think that satisfies 

the variant standard that we encounter a 

practical difficulty that arises from this.  This 

speaks generally to both the special exceptions 

standard and the variant standard. This type of 

development is entirely anticipated by the 

comprehensive plan and is consistent with what C-

1 calls for in terms of uses, really its 

neighborhood serving retail and low density 

office use.  I think Mr. Williams identified 

possible users as incubator offices for small 

businesses it could also be medical it could be 

dental offices in the second floor space. We’re 

hoping that we can attract a tenant that’s going 

to be a, a retail tenant on the ground floor 

that’s going to be a visually exciting and useful 

addition serving the Deanwood Community.  

Deanwood and the comprehensive plan and I think 

I’ve identified the sections of the com plan and 

the elements for Deanwood specifically recognize 

the need to restore underutilized, poorly 
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maintained commercial structures and particularly 

at commercial nodes and this intersection at 

Division and Nannie Helen Burroughs is a 

significant intersection for the Deanwood 

Community.  And the last is the special exception 

from parking, in this instance we had to analyze 

what changes we were making to this building and 

if we look at Section 2120.3 it requires that 

whenever we’re increasing the area of a historic 

resource by 50% or more and we are here, that we 

have to provide parking for that increase and the 

calculations are contained in the application but 

we were required to have seven parking spaces and 

I think if you can recall Mr. McGhee’s testimony 

the only possibility of making any parking spaces 

at all is at the rear of the structure, the rear 

of the structure owned by Washington Metropolitan 

CDC it’s accessed by 15 foot public alley which 

leads to Division Avenue, that’s only sufficient 

for four parking spaces at max and because we 

recognize the need to provide at least one 

handicap accessible space that reduced the 
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possibility to three parking spaces so we are 

asking for a reduction in the parking 

requirement.  The standards for the reduction in 

parking requirement are listed at 2120.6 in the 

regulations and the applicant has the burden of 

satisfying the Board that it can meet the 

criteria listed.  Now the first one actually 

requires an estimate of the number of people 

using the facility and I think we’re just at a 

disadvantage there I think it’s impossible to 

estimate that because we’re not certain what kind 

of use will be at the property.  If it’s a 

restaurant use that’s going to generate one set 

of numbers if it’s a dry cleaners it’s a whole 

different calculations so what we really wanted 

to do was to try to understand the context in 

which this works and we indicated in our 

supplemental filing on September 21st that they 

tried to study the area to learn as much as we 

could about traffic and Division and Nannie Helen 

Burroughs Intersection is a well served 

intersection it functions at an acceptable level 
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of service and that isn’t expected to change even 

after further developments in the area that are 

already on the books for example the Lincoln 

Heights Richardson Dwelling Project which is to 

the south of the subject property aren’t expected 

to impact traffic in this intersection.  We also 

wanted to see what the situation was regarding 

surface parking and so we provided an analysis of 

parking spaces within 200 feet of the subject 

property and we found 36 parking spaces and to 

give you a glimpse there was a photograph or a 

series of photographs taken of the areas that 

were delimited as where these parking spaces are 

at 9 a.m. and 5 p.m. on Thursday August 19, 2010, 

just to provide a context to see that these are 

lightly used streets with plenty of street 

parking.  So we don’t feel that the condition in 

2120.6 a & b are really implicated adversely by 

this application.  2120.6 d approximate to public 

transport I think we indicated that this is 

serviced by 2 Metro bus lines, one going along 

Nannie Helen Burroughs Avenue, another going 
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along Division Avenue, it’s a mile to 3 metro 

stations, Benning Rd, Deanwood and Minnesota 

Avenue and so we think that this site and the 

plans for redevelopment amply justify a reduction 

in parking to the 3 spaces that we proposed. 

 CHAIRPERSON MOLDENHAUER: Are there any 

question for Mr. Keys?  Seeing no questions at 

this time then we’ll turn to any individuals in 

the audience in support or in opposition of this 

case, seeing none we’ll then turn to the Office 

of Planning for their report. 

 MS. JACKSON:  Good afternoon Chair, 

Members of the Board, for the record my name is 

Arlova Jackson with the Office of Planning.  The 

Office of Planning recommends approval of the 

requests for a variance from floor area ratio and 

non-conforming structure requirements to 

facilitate the renovation of the Historic Strand 

Theater.  OP also recommends approval of the 

special exception request for relief from off 

street parking requirements.  The exception 

situation affecting the property arises from its 
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existing non-conforming improvements, its 

historic status and the desire to bring the 

building up to modern standards for new 

construction and occupancy.  These features also 

pose a practice difficulty for the applicants 

attempt at restoring the building in accordance 

with History Preservation Guidelines creating a 

functional ground floor retail space and bringing 

in required building core elements.  Finally the 

request can be granted without substantial 

detriment to the public good or the zone plan.  

The proposal would restore historic landmark 

including some original features of the building. 

The proposed joining of the structures in new 

construction would be of a scale that is in 

character with existing buildings nearby and 

would close an existing gap in the street wall, 

activate the corridor with ground floor retail 

uses and create a community meeting space.  With 

regard to the off street parking relief requested 

OP is in support to allow three parking spaces 

where seven are required and find that the 
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applicant meets the criteria found in section 

2120.6.  The Applicant has provided space for the 

maximum number of vehicles possible given the 

width and depth of the lot and the desire to 

provide at least one handicap parking space.  The 

proposal would have vehicular access from an 

adjacent public alley and increase the amount of 

off street parking currently provided.  In 

addition this site is well served by public 

transit including two nearby but routes and 

Metrorail Stations.  OP also notes that the 

District Department of Transportation has 

expressed support of their request at parking 

relief.  To close overall OP is supportive of the 

project recommends approval of the relief 

requested and will take any questions you have at 

this time. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Ms. Jackson, do any Board Members have any 

questions for OP? 

 MR. HOOD:  Madam Chair, Ms. Jackson I 

think it’s our “Exhibit 27” a letter from DDOT, 
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do you have any concerns or any reservations 

about some of the things that VDOT mentioned in 

this letter.  Which were not really major but I 

was just wondering if you had a chance to look at 

that.  

 MS. JACKSON:  I did look at it, I think 

what I got from it was that a lot of their issues 

had to deal with public space and that they could 

be addressed through that process in terms of 

moving the bus stop and providing the street 

trees in accordance with the Great Streets 

Program. 

 MR. HOOD:  Thank you, thank you Madam 

Chair. 

 CHAIRPERSON MOLDENHAUER:  Actually Mr. 

Hood I think you bring up a point.  There are 

some points about public space and I think one of 

my concerns with the DDOT report was the issue of 

loading zones and I know that the applicant 

testified that they don’t know exactly what the 

use would be in regards to the tenants use, is 

that something that you looked into in regards to 
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obviously approving the special exception for 

parking any concerns about loading or issues to 

that degree.  

 MS. JACKSON:  We were comfortable with 

DDOTs approval and that those issues would be 

addressed as the project moves forward if the 

need arises they could always apply for a loading 

zone off I guess the street that has the least 

amount of potential conflicts in the future.   

 CHAIRPERSON MOLDENHAUER:  Okay thank you, 

does the applicant have any questions for the 

Office of Planning? 

 MR. KEYS:  No Madam Chair. 

 CHAIRPERSON MOLDENHAUER:  Okay thank you 

very much.  Then at this point in time we would 

turn to the ANC is anyone present from the ANC 

for this case?  Seeing no one and seeing as we 

stated earlier on the record we actually don’t 

have any formal report from the ANC for this case 

I’ll simply, you know, state that the OP report 

does reference that ANC 7C did have a meeting on 

this case and they were favorable towards the 
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recommendation of approval but without a report 

they won’t receive great weight or any additional 

information.  So then at this point in time we’ll 

turn back to the applicant for any closing 

statements. 

 MR. KEYS:  Madam Chair I’m going to rely 

on the statements I made earlier I don’t think 

this case presents any difficulty given the 

unique nature of the building, the historic 

landmark status and the applicant’s objectives 

which are entirely consistent with the C-1 and 

the comprehensive plan for the Deanwood area. 

 CHAIRPERSON MOLDENHAUER: Thank you very 

much then at this point in time we’ll conclude 

the hearing and we’ll enter into a deliberation 

session.  I’ll begin I think that the record is 

very full in this case, I think that this is a 

great project, it’s always fabulous to see a 

community pulling together and trying to 

revitalize a historic landmark and try to bring 

needed resources to an area and I definitely 

commend the applicant for that.  I think that the 
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applicant has shown and Office of Planning does 

agree that the applicant does satisfy the three 

standards, the three requirements under a 

variance test, the historic nature of the 

building, the fact that it was already existing 

as a non-conformity with the historic structure 

portion of the property being 99% of the lot 

already and providing no off street parking I 

think that in my view definitely satisfies the 

exceptional circumstances at the building and the 

ability to try to maintain the historic aspects 

of the building and actually bring back a lot of 

the different characters of it.  In addition to 

that I think the improvement enhances and does 

not in any way provide any detriment to the 

public good but rather as I said I think it 

actually improves the area and provides a lot of 

benefits.  In regards to the special exception 

criteria combining the lots does one of the 

properties is specifically landmarked and the 

other one is a historic character at the same 

timeframe and thus they’re both historic sources, 
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resources for the area and I don’t think that the 

applicant has testified and we have documentation 

in our record that it’s a very low traffic 

there’s a very little amount of congestion that 

the most spaces that they can actually get on the 

property are three, two normal size spaces and 

one handicapped and I see no problem with OPs 

recommendation and DDOTs recommendation for 

approving that as well.  Based on that kind of 

summary I’ll open up the floor to any other Board 

Members. 

 MR. HOOD: Madam Chair I agree with 

everything you just said also just to add the 

concerns of DDOT as Ms. Jackson said it was 

already mentioned and we dealt with another venue 

and I think it doesn’t rise to a level what gives 

me any cause that it cannot be worked out at a 

later time or a different forum and I would 

concur with your comments and your analysis.   

 CHAIRPERSON MOLDENHAUER:  Any other 

comments? 

 MS. SORG:  Madam Chair I don’t have very 
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much to add to what you, your analysis that 

you’ve already put forward I agree with it 

entirely and I just also would say, you know, 

that I think this looks like a great project and 

that great care has been taken in terms of 

looking at the historic preservation of this 

property and it will be a great thing to see this 

corner in this neighborhood activated in this way 

if it’s successful. 

 MR. HINKLE: Madam Chair I’ll just echo 

the comments made by Mr. Hood and Ms. Sorg.  I 

think your think your analysis was quite on track 

and I am in full agreement with that but I also 

want to state that I think this is a terrific 

project and really could be a positive addition 

to the neighborhood. 

 CHAIRPERSON MOLDENHAUER:  Wonderful then 

I’ll submit a motion, a motion to approve 

application No. 18109 pursuant to 11 DCMR 3104.1 

and 3103.2 for a variance from the floor area 

ratio requirement under (sub-section 771.2) and a 

variance for non-conforming structure pursuant to 
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Section 2001.3 and a special exception for the 

parking requirement for historic resource under 

(sub-section 2120.6) to allow the construction of 

a retail and commercial office space building in 

a C-1 District at premises 5127 and 5131 Nannie 

Helen Burroughs Road, N.E. 

 MR. HOOD:  Second. 

 CHAIRPERSON MOLDENHAUER:  Motions been 

made and seconded all those in favor say aye. 

 CHORUS: Aye. 

 MR. MOY:  Staff would record the vote as 

4 to 0 to 1 this is on motion of the Chairperson 

Ms. Moldenhauer to approve the application for 

relief with two variance requests and one special 

exception request.  Second of motion Mr. Hood, 

also supporting the motion Mr. Hinkle and Ms. 

Sorg.  No other Board Members participated so 

again the vote is 4 to 0 to 1. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much Mr. Moy and seeing that there’s no 

opposition we’d like to wave our requirement and 

ask for a summary order. 
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 MR. MOY: Very good thank you Madam Chair. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much.   

 MS. BAILEY:  Madam Chair I think the next 

applicant would like a few minutes to set up. 

 CHAIRPERSON MOLDENHAUER:  Please do so. 

CASE: 18108 ANC-3C 

 CHAIRPERSON MOLDENHAUER:  Good afternoon 

how’s everyone doing? What we’re going to do is 

I’m going to start at the tables from my left to 

my right and I’d like everyone to introduce 

themselves thank you. 

 MS. ERNST:  Hi I’m Margaret Ernst; I 

reside at 2909 Garfield Terrance N.W., 

Washington, D.C. 20008. 

 MS. SATTAR:  My name is Sarush Sattar; I 

reside at 2857 29th Place, N.W., Washington, D.C. 

20008. 

 MR. HITCHCOCK:  Con Hitchcock counsel for 

the Appellants in this case.   

 MR. OBERLANDER:  George Oberlander I’m an 

Urban Planning Consultant for many, many, years 
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having dealt with urban planning.  11750 Old 

Georgetown Road in North Bethesda, MD 20852. 

 MR. EPTING:  I’m John Epting from 

Goldston Stores representing GP 29th Place the 

property owner.  Jeff Letz is here with me also. 

 MR. LAGRANT:  Good afternoon I’m Matthew 

LeGrant I’m the zoning administrator with the 

Department of Consumer Regulatory Affairs.   

 MR. SURABIAN:  Good afternoon Assistant 

Attorney General Jay Surabian representing the 

Department of Consumer Regulatory Affairs. 

 MS. BOLLING:  Good afternoon Madam Chair, 

Board Members, Melinda Bolling, General Counsel 

for DCRA. 

 CHAIRPERSON MOLDENHAUER:  Okay I 

appreciate going through the list of everybody 

that way I know who’s at the table.  What we’ll 

do is we’re going to start off with the 

Appellants statements and I just want to make 

sure because there was some conflicting 

statements in regards to Mr. Hitchcock being the 

Counsel but at the same time there’s another 
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reference I believe in one of the ANC 

documentation and in the initial appeal notice it 

was actually filed by Mr. Richard DeCasser(ph sp) 

and so I just want to confirm, I don’t see him 

present at the table that you are representing I 

guess all of the individuals you can just put 

that on the record I would appreciate that. 

 MR. HITCHOCOCK:  Let me clarify Madam 

Chair, Ms. Sattar and Ms. Ernst are also 

individual Appellants, Mr. DeCasser was 

responsible for preparing the initial appeal and 

I think I was mentioned towards the end of it as 

someone who would appear here at the hearing.  

I’m here today on behalf of all the Appellants.  

The ANC is one of the Appellants we are going to 

present a unified presentation so there will not 

be a separate ANC presentation but the testimony 

you will hear will be on behalf of all of the 

Appellants.  We have about just a little over 20 

minutes for the presentation there are many other 

people in the neighborhood who would like to 

appear as you probably gathered from the petition 
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that was included particularly after the house on 

the lot was raised yesterday the interest has 

gone up but it will just be the three witnesses 

who are here with me at the table.  As a 

preliminary matter Mr. Oberlander we would seek 

to qualify as an expert his resume is in the 

record as Attachment 13, he’s previously 

testified as an expert on urban planning before 

this body and also before the Zoning Commission. 

 In addition the Board will note from the pre-

hearing presentations we included some 

architectural renderings that were prepared by 

Robert Schwartz, he is an Architect who can 

testify his resume is also in the record, we were 

not planning to call him because we think the 

presentation can flow along without separate 

presentation but if there are questions he would 

be available to answer them. 

 CHAIRPERSON MOLDENHAUER:  Okay I 

appreciate that.  One thing in regards after 

reviewing the record and looking at the 

information you testified, or you just provide a 
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little bit of a synopsis as to Mr. Oberlander’s 

testimony and you didn’t mention anything about 

the comprehensive plan and I think that was 

something you had talked about in your statement, 

his testimony, is that going to be a focus of his 

testimony? 

 MR. HITCHCOCK: That will be a focus of 

his testimony; his report was included as 

Attachment 12 at which we served upon MR. LeGrant 

and upon ZP 2 weeks ago, so yes… 

 CHAIRPERSON MOLDENHAUER:  The reason why 

I bring that up is because based on the issue 

before us the issue of the comprehensive plan is 

not relevant to the merits of his case it does 

not have any relationship to our reviewing the 

4071 and so I would simply say and maybe you have 

when we get to the point in which you want to put 

Mr. Oberlander on we can address this matter in 

more detail but I would just simply say I’m going 

to limit that to not being relevant to the case 

as we go forward. 

 MR. HITCHCOCK:  Okay let me respond to 
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and I have one other point to make on that too.  

We believe that it is relevant and perhaps if I 

get into the presentation I could make a brief 

introduction on that because we think Section 40 

which the Board is being asked to interpret here 

requires simply more than quantitative exercise 

and perhaps if I were to be, actually there’s one 

other technical point I want to raise at the 

beginning because I thought we’d addressed it in 

the pre-hearing memorandum but it apparently was 

not clear from the opposition.  We are not going 

to argue the points about ANC notice or measuring 

the lot width, we stated as much in the pre-

hearing memorandum.  Mr. LeGrant and ZP both 

responded to those points nonetheless but our 

presentation is not going to deal with that.  So 

let me begin then with the presentation and this 

I think goes to the Chair’s question that there 

are, actually with your indulgence let me try 

another format this does not seem to be working 

as well as I’d hoped.   

 What we’re talking about there are three 
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ways to sub-divide property in D.C. as a matter 

of right, by a variance if there is practical 

difficulty or a necessary hardship and the third 

way that we’re talking about here if there is a 

2% deviation up to 2% from the area requirements 

provided and the quoted language is key “its 

deemed by the zoning administrator not to impair 

the purpose of the otherwise applicable 

regulations” now what does that mean?  The 

developer says it’s just a numerical exercise 

that if you look at everything else other than 

the deviation that’s the only thing that matters 

but if that were true then there would have been 

no reason for the Commission to include in 

Section 407 the language about impairing the 

purpose of the otherwise applicable regulations, 

and that can’t be the case with this kind of 

middle ground.  The deliberate inclusion of a 

two-part standard including the impairment of the 

purpose of the regulation suggests the need for a 

qualitative analysis and not just checking the 

numbers.  Now we’ve posted here and certainly I’m 
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not going to go through them they’re in the 

presentation I passed out, the purposes of the 

zoning regulations that we think are most 

relevant here, but that’s not all.  You have two 

provisions in the D.C. Code, the first one saying 

the regulations but not be inconsistent with the 

comprehensive plan, the second bullet point the 

statement by the Counsel in Section 1-306.01 that 

the comprehensive plan is intended to guide 

executive and legislative decisions on matters 

affecting the District and its citizens.  These 

are statements by the Counsel that we submit 

making the comprehensive plan highly relevant 

when as here we have an executive branch agency 

making decisions and we have a Counsel enacted 

statute the comprehensive plan that is designed 

to inform and guide not only how the zoning 

regulations are written but also I think how they 

would be enforced.  That’s why we submit and this 

goes to conclude the point about the Chair’s 

question is construing what are the purposes the 

zoning administrator like any other part of 
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executive branch needs to look at the 

comprehensive plan and that didn’t happen here. 

Now if one looks at the comprehensive plan and 

this is the point that Mr. Oberlander will 

discuss the change here is not minor it is not 

the sort of thing that led the commission to 

adopt Order No. 840 where the issue, well you’re 

familiar with 223 cases you’ve had several I 

think this morning where you’re talking about 

adding a deck or some kind of addition that moves 

things out a couple of inches.  The problem here 

is that this subdivision would violate several 

key goals that the comprehensive plan talks about 

when it was adopted only four years ago.  Lack of 

overcrowding and also mansions not being on sites 

that can’t support them and the comprehensive 

plan also talks about the specifics of 

stabilizing neighborhoods and their character and 

not changing them and Mr. Oberlander is prepared 

to discuss those elements as well.  So with that 

introduction I mean that’s why we think there is 

a core of preliminary legal question about how to 
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interpret Section 407, Mr. LeGrant’s filing said 

well the BZA has upheld prior exercises of 

discretion under 407 our answer is yes but none 

of them raised the question that we are 

presenting here which is how exactly is 

(INAUDIBLE) to be exercised what are the criteria 

and also what are the, what role does the 

comprehensive plan play.  Now having said that 

perhaps we could just go through the presentation 

and come back to questions or I can stop there 

but the next witness is Ms. Sattar who lives 

immediately across the street from the proposed 

project and so let me introduce her.   

 MS. SATTAR:  Madam Chair and Members of 

the Board I am Sarush Sattar a resident of 

Woodley Park since 1991 I live there with my 

husband and two boys and as mentioned already I 

live directly across from the property that was 

previously 2910 Garfield Street.  I am one of the 

Appellants and would like to share with you not 

only my own concerns about the validity and the 

appropriateness of the subdivision but I’m also 
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conveying today the concerns expressed by many of 

the neighbors about 100 of them have signed the 

petition to reverse the subdivision and many of 

my neighbors are here today.  I would like to 

emphasize that Woodley Park is a distinctive 

neighborhood it has a long city dating back 

almost a couple of centuries however it was in 

the late 1800s that a subdivision called Woodley 

Park was first established.  The Woodley Park of 

today has been described as having many 

residential streets that are “leafy green and 

serene”.  Our particular neighborhood was 

developed to provide housing for families from 

diverse socioeconomic backgrounds.  It is 

interesting to note that in 1950 the largest 

proportion of Woodley Park's residents worked in 

sales and clerical occupations.  You can see that 

history today when you look at the modest two-

story homes that characterize our neighborhood.  

What some of you may not know about Woodley Park 

is its hilly character, the neighborhood rises on 

one side from Rockcreek on the other side the 
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neighborhoods curved streets go up the slope to 

Mt. St. Albans which as you know is the site of 

the National Cathedral.  This respect for the 

topography of Woodley Park has its roots back in 

the 1890s when the development of this area 

specifically responded to the natural topography. 

 This can be seen in the carefully planned 

streets and the consistency of the housing 

designs.  This background about the establishment 

of Woodley Park is important because it indicates 

that decisions to develop this area were taking 

thoughtfully and comprehensively rather than in a 

piecemeal fashion.  The design respected the 

topography of the area.  The developers working 

with the city at that time created a cohesive 

residential neighborhood in Woodley Park that 

provides families with relatively modest but 

pleasant homes with gardens and greenery.  Now 

I’d like to turn your attention for a moment away 

from the bigger picture to the smaller picture.  

This is a photograph of the property in question. 

 I’d like to emphasize that this is not any old 
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property in the neighborhood it has special 

features which make it important to ensure that 

any change is considered thoughtfully and with a 

clear understanding of potential consequences.  

On this map you can see the property identified 

by the red star.  The lot was a corner lot and 

its subdivision affects neighbors on 29th Place, 

Garfield Street and Garfield Terrace.  As you can 

see from this photograph this house is a focal 

point which lies at the entrance of our 

neighborhood district it is a very visible 

property it can be seen from the Woodley Park 

Historic District it is seen by visitors going to 

the zoo and the National Cathedral it’s a stone’s 

throw from a metro bus stop and two blocks from 

the Woodley Park Metro Station it is very, very 

visible.  Neighbors understand that this is a 

special property that is why so many of them have 

rallied against the subdivision.  This particular 

property is also special as it is literally at 

the bottom of a hill.  You can see the steep 

slope behind the house.  In granting the 
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subdivision the District was allowing there to be 

two houses built on land where there was only 

one, this would have large implications for both 

the welfare of the neighborhood as well as the 

city whether these implications were considered 

or never considered remains unclear to neighbors, 

the Woodley Park Community Association and the 

ANC as none of us were ever even contacted let 

alone consulted in the granting of the 

subdivision.  It is important to know that one 

house will be placed at what is now the steepest 

portion of the hillside.  In order to build these 

houses there will need to be significant 

excavation of the entire lot which means a 

significant change to the topography of this 

highly visible plot of land.  In order to place 

the second house on the property many of the 

trees on the property would have to be removed 

thus the granting of the subdivision was a de 

facto approval of the reduction in the old growth 

tree canopy.  From the perspective of close 

neighbors we experienced a loss in privacy that 
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we enjoyed until recently and which was a factor 

in our home purchase decision.  This map is 

instructive since you can see that the houses are 

relatively small compared to their lot size and 

in contrast to the proposed houses.  As discussed 

in Attachment 7 of the pre-hearing memorandum the 

ratio of their house to lot size would make them 

the most densely developed properties in the R-1B 

District.  The most modest homes are on 29th Place 

but even these have large portions of un-built 

lots.  If you look at the back of the houses on 

29th Place you’ll see that we have surprisingly 

big backyards you can also see that this is true 

on Garfield Terrace as well.  Why do all these 

houses have big backyards?  It is in order to 

work with the topography, the slopes and the tree 

canopy.  Woodley Park was established such that 

there were undeveloped strips of land and park 

areas scattered in the neighborhood.  On the 

western side of 29th Place there are no houses 

which makes sense as this side of the street has 

a steep slope it is this steep slope that 
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provides the tree canopy to our neighborhood thus 

the subdivision leads to the development of 

property and the building of houses where there 

were none before.  In addition this will 

exacerbate an already bad parking situation. So 

how are these neighborhood characteristics 

relevant to the granting of the subdivision it is 

absolutely relevant because the comprehensive 

plan enacted by the counsel guides the 

development of our Nation’s Capital.  This is 

what is intended to prevent haphazard and 

piecemeal development.  A decision to grant the 

subdivision did more, much more than allow for 

one additional house to be built in the District. 

The decision changes the topography, reduces the 

tree canopy, alter the streetscape and 

consequently irrevocably changes the character of 

this highly visible corner of Woodley Park.  With 

this granting of the subdivision not only has the 

history of Woodley Parks planning been ignored 

but this decision serves to undermine the 

longstanding character of Woodley Park and the 
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outcome of this would be detrimental to the city 

let alone to the neighborhood.  We are going from 

this and this and this to this.  Thank you for 

hearing the residence of Woodley Park. 

 MR. HITCHCOCK:  I would add Madam Chair 

just for the record this slide we are showing, 

slide 28 is the rendering by Mr. Schwartz to 

which I referred earlier showing his rendering 

based on the architectural plans of the two 

houses on the corner at Garfield and 29th Place.  

Mr. Oberlander is our next witness he has a short 

statement about seven minutes and then Ms. Ernst 

would conclude if that’s satisfactory to the 

Board. 

 CHAIRPERSON MOLDENHAUER:  Thank you. 

 MR. OBERLANDER:  Madam Chair, Members of 

the Board.  My name is George Oberlander, you 

have a five page statement in the document before 

you, and I will just highlight that.  First to 

identify the current adopted District elements of 

the comprehensive plan say very clearly that the 

plan guides growth and neighborhood conservation 
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of the Woodley Park Neighborhood as part of the 

larger Rockcreek. 

 MR. EPTING:  Madam Chair we would object 

to any testimony about the comprehensive plan, 

D.C. Court of Appeals and the BZA have both 

determined it’s well settled that the BZA has no 

jurisdiction over the comprehensive plan and the 

zoning administrator cannot interpret it. Also 

under Order 840 when the Zoning Commission put 

401.7 in place is specifically found this section 

was no inconsistent with the comprehensive plan 

so we ask that none of this testimony be 

considered or at least be not relevant like you 

discussed before. 

 MR. HITCHCOCK:  If I may respond to the 

objection Madam Chair Mr. Epting has 

mischaracterized the Court of Appeals decision in 

the Tinley and Cleveland Park Emergency Committee 

Case that he refers to and we have a slide on 

that.  That case involved the question of whether 

the newly enacted 1984 Comprehensive Plan was 

self executing and/or whether or not the, it 
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would bar development that may be inconsistent 

with the old zoning regs but not with the plan.  

The Court of Appeals held in that case that 

anyone who was concerned about inconsistency 

between the old regs and the new plan needed to 

go to the Zoning Commission and have the 

consistency determination made by adopting new 

zoning regulations and that the petitioners in 

that case had not exhausted their remedies by 

asking for rules in the first instance. There is 

a foot note in which the court acknowledged that 

the BZA and no other agency can write those kinds 

of rules however, it is a misreading of the case 

to say the BZA has no jurisdiction whatsoever.  

Mr. Epting is correct in so far as saying that 

rule 840, Decision Order 840 did adopt this rule 

as being consistent but the question that he has 

not answered and that is not addressed is how do 

you determine is it an ad hoc decision are there 

no standards, and the question becomes 

particularly important when as here there is no 

notice to the community.  The ANC never finds out 
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ahead of time and these big mansions can suddenly 

pop up and that is a subject of concern so Mr. 

Epting also does not address the point that we 

made and showed on the slide the counsel stated 

in Section 1-306.01 that the comprehensive plan 

is supposed to guide legislative and executive 

branch decisions.  Now if it is supposed to guide 

them in situations where the rules are being 

followed, where the standards are being applied 

and that sort of thing, should it not equally 

apply when, as you have here, someone seeks to 

depart from the norm and when you also have a 

sentence in the regulation that simply says don’t 

just look at the numbers look at the purposes.  

The whole problem with their argument is that it 

reads out that the language that the Commission 

was careful to add saying look to the purpose, 

how do you look to the purpose do you pluck a 

purpose from thin area, does it vary from one 

zoning administrator to the other, without 

conceding the point one may not find support in 

the comprehensive plan for a given position but I 
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think it is wrong to say that the zoning 

administrator is forbidden and under no 

circumstances is that a consideration that can 

enter into it. 

 CHAIRPERSON MOLDENHAUER:  Sir, can I just 

ask you a question, 407 says that the ZA should 

not impair the purpose of otherwise applicable 

regulations by the word regulations does not mean 

the zoning regulations and not the comprehensive 

plan, and that the zoning regulations are based 

on Tinley and other cases inherently consistent 

with the comprehensive plan so we’re just looking 

at the regulations and not the plan? 

 MR. HITCHCOCK:  Well in the first place 

the comprehensive plan is legislation it is a 

law, I think the reference here is to other 

provisions because if you look elsewhere in the 

first paragraph of 407.1 they go through the 

nature of the exemptions that can be granted. 

Subpart A says you can also, you’re limited to 

two such deviations and Subpart B then says that 

the deviation has to be deemed consistent with 
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the regulations.  So the way we read it is that 

it has to be consistent with other regulations, 

not requiring variances or special exceptions or 

something else.  I mean this was designed when 

the Commission adopted Section 840 to create a 

middle ground between matter or right and having 

to come in, in many cases for a variance and 

having to go through lengthy proceedings when 

everyone would agree in the neighborhood that 

extending this deck a few inches or bumping out 

this wall a few feet would not make much of a 

difference so that’s why this is a limited escape 

valve to talk about the consistency with the 

regulations.  But also one thing is different 

here from others, meaning we are talking here 

about a subdivision we’re not talking about, the 

fundamental decision to subdivide before we even 

get into questions of consistency with specific 

elements of lot size, height, rear yard and that 

sort of thing.  So I look to the legislation that 

the Counsel passing guide executive decision and 

think that it would apply here no less than in 
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other cases.  I mean if it weren’t the case I 

think the Commission could have simply left off 

B, what purpose does B serve otherwise, I mean if 

you have a strictly quantitative set of criteria 

in the first paragraph and in then Number 2, 

paragraph A you say but you can’t have any more 

than 2 of these but the Commission wanted 

something more, I submit and I think in trying to 

define that something more it wanted the Zoning 

Administrator to engage in some kind of reasoned 

decision making as citizens expect of all 

agencies and when there is not clear guidance 

certainly legislation that affects all District 

Agencies is appropriate. 

 CHAIRPERSON MOLDENHAUER:  I’m going to 

actually turn now to DCRA and see if they would 

like to respond to this discussion right now 

about the objection. 

 MR. SURABIAN:  Sure, I primarily I share 

Mr. Epting's interpretation of the Tinley Case 

and I think that the Zoning Regulations contain 

their own standard of interpretation and their 
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own statement of purpose and the Zoning 

Administrator I think is limited to those 

confines and so are the Board.  If the Zoning 

Commission has decided that the creation of 407 

is consistent with the comprehensive plan as it 

did I don’t see how an application of that law 

could then be inconsistent with the comprehensive 

plan. 

 CHAIRPERSON MOLDENHAUER:  No obviously 

the Board will, I will look to Board Members to 

see if they have any specific opinions as to 

whether we shouldn’t and I’m looking at Mr. 

Anthony Hood being our Zoning Commissioner to see 

if there’s any specific perspectives in regards 

to admitting or limiting this testimony. 

 MR. HOOD:  I would, I’m trying to look 

back when I looked at the date when the final 

rule came out, I don’t think I was here I think I 

came in May of 98’ but I would actually, I don’t 

know how germane it would be to this particular 

appeal but I think that it is good, I think for 

background material if need be and I would rather 
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acquiesce to the Board.  I’m just trying to 

remember how do we, we usually listen to 

comprehensive plans and I’m just trying to 

remember how the Board does that so Madam Chair I 

would think that we could probably hear some 

testimony from Mr. Oberlander, if the Board 

Members wish. 

 CHAIRPERSON MOLDENHAUER:  What we’ll do 

is I believe that Mr. Hitchcock how long would 

you… 

 MR. HITCHCOCK: It’s about seven minutes. 

 CHAIRPERSON MOLDENHAUER:  It’s about 

seven minutes.  What we’ll do is we’ll admit it 

currently, we’ll determine what weight we give it 

at a later date as we deliberate. 

 MR. HITCHCOCK:  Very good, thank you 

Madam Chair.   

 MR. OBERLANDER:  The current District 

Elements Comprehensive Plan provide for 

protection of the low density stable residential 

neighborhoods west of Rockcreek Park and 

recognize the contribution they  make to the 
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character, economy, fiscal stability of the 

District and it says future development must 

carefully be managed to protect and enhance the 

existing scale, function and character of these 

neighborhoods.  The Zoning Regulations have a 

section in it which deals with the relationship 

of planning to zoning and the zoning maps and 

regulations and amendments thereto shall not be 

inconsistent with the comprehensive plan.  Now 

such regulations shall be made with reasonable 

considerations among other things the character 

of the respective District and their suitability 

for the use provided in the regulations and which 

with a view to encouraging stability of the 

District and the land values therein.  The minor 

deviation impairs the Section 101.1 ¶ B of the 

regulations which deals with and I quote 

“preventing undo concentration of population and 

overcrowding of land”. 

 MR. HITCHCOCK:  If I may interrupt excuse 

me Mr. Oberlander the discussions of the 

comprehensive plan I want to emphasize are all 
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tethered to particular provisions in this Zoning 

Regulations and the question there for is how 

does one determine what is overcrowded and our 

position is that the comprehensive plan is 

relevant as the Councils statement about 

overcrowding and the other elements in the plan, 

so forgive the interruption. 

 MR. OBERLANDER:  In my opinion the 

deviation overcrowds a lot with an additional 

structure which the previous lot division 

avoided.  To get off the script a bit you saw a 

map of the subdivision which showed that on 29th 

Place there were no entrances to house because of 

the existing topography.  The original 

subdividing of that land was very respective of 

the existing topography which the subdivision 

does not do.  Section 101.2 deals with the 

character of the respective District and 

encourages the stability of the District and land 

values. The subdivision when constructed will 

affect the character of the neighborhood by 

changing the desirability of living adjacent and 
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across the street from these two buildings.  

Section 202.2 states the provisions are intended 

to stabilize residential areas and to promote a 

suitable environment for family life.  The Zoning 

Administrator admitting the subdivision and 

construction of the two considerably larger 

structures has set in my opinion a bad precedent 

in the subdivision and threatens the stability of 

the R-1B Zoning.   

 CHAIRPERSON MOLDENHAUER:  I’m just going 

to interrupt you here and make a note on the 

record.  You indicate the ZA’s permitting of a 

subdivision and construction we’re not talking 

about the building permit we’re simply talking 

about the subdivision, I just want to make sure 

that’s clear on the record so that there’s no 

potential issues in that regard, thank you. 

 MR. OBERLANDER:  The subdivision design 

with two irregular shaped lots on a sloping heal 

creates what I consider practical construction 

difficulties, it requires extensive excavation 

and requires substantial retaining walls and the 
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illustration will show that in a few minutes.  

Due to the existing topography and the size the 

lot in my opinion is not suitable for subdivision 

as I indicated it was originally designed for 

only one house and due to the topography they did 

not have any egress from 29th Place when you look 

at square 2113 and Ms. Sattar addressed that 

subdivision plot before.  You see in this 

photograph which is next to the slope as it goes 

down to the existing building and I heard today 

that it had already been demolished.  Placement 

of the original building was very respective of 

the slope of the land now they’re proposing to 

excavate practically the entire area.  Now the 

implications of this deviation in my opinion 

these lots were artificially shaped in order not 

to exceed the 2% lot area deviation.  The steep 

topography of lot A which is the one to the south 

of the corner portion requires extensive 

excavation and retaining walls, changing the 

character of the immediate neighborhood and 

you’ll see that in the sketch that you’ve seen 
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before.  Adding a new driveway on 29th Place does 

not lessen congestion which is one of the 

requirements in the Zoning Regulations, one of 

the purposes of the regulation.  Now if you look 

at the irregular shaped lots, the red outline is 

where the original building was placed and that 

respective to topography of that location.  The 

lot A which is the one to the left in this 

drawing is the one that in fact becomes part of 

the retaining wall.  The excavation in the lower 

level of the building will become the retaining 

wall for all of that land that is to the south of 

it. The subdivision proposes to eliminate 22 of 

31 trees and a number of those have already been 

cut down.  This will create conditions 

unfavorable to health, prosperity and the 

recreation and can impact property values on the 

abutting lots.  The Zoning Administrator as far 

as I can see did not consider the suitability of 

allowing two buildings larger than customary on 

the smaller neighborhood lots.  To me this is 

overcrowding the land.  The lot is not currently 
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underutilized or wasn’t  underutilized before the 

building was demolished.  The Zoning 

Administrator did not consider the possible 

adverse impacts of the nearby designated Woodley 

Park Historic District which is about one block 

away to the east.  We’ve already talked about the 

application for variance requiring public notice 

and the deviation does not require public notice 

and you know that the neighborhood was shocked 

and surprised by the action that the Zoning 

Administrator took.  Now that’s not mentioned in 

the comprehensive planed that the Zoning 

Administrator has to notify people but it’s a 

proper thing to do.  This is a sketch that shows 

where those retaining walls are to the west along 

Garfield and to the south along 29th Street this 

will change, in my opinion, the character of the 

area because of the large amount of retaining 

walls that is proposed.  Now the issue of the 

size of the building, the comprehensive plan 

indicates that “teardowns and (INAUDIBLE)” is an 

issue in Woodley Park and it’s an issue in other 
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neighborhoods as well.  Construction of 

excessively large homes are out of context with 

the surrounding neighborhood and there is a 

policy in the comprehensive plan LU211D Page 25-

21 which describes that.  Section 2307.1 I 

indicates in the com plan the character of new 

development is an issue particularly as more 

homes are torn down and replaced with larger 

homes exactly what we have here.  Section 2308.5 

says height and density for such development 

should be appropriate to the scale and character 

of the adjoining communities.  In my opinion 

these two buildings will not be of that nature.  

The next issue is the tree removal or Section 

2307.3 J states a tree removal and development on 

steep slopes continues to cause erosion, 

subdivision is a part of a very steep slope as I 

indicated earlier requiring very careful erosion 

control.  There is no evidence that the Zoning 

Administrator considered that issue which impacts 

health safety and protection of property.  As a 

footnote there is a current, pending 
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comprehensive plan amendment before the Council 

which increases the tree canopy goals for the 

city from 35% to 40%. In this instance tearing 

down these trees goes contrary to that intended 

policy. So the deviation I my opinion is 

inconsistent with the comprehensive plan for the 

National Capital.  The District elements I have 

not examined, the Federal elements because there 

are no real Federal issues involved at this 

point. The comprehensive plan is both District 

elements and Federal elements it’s not just the 

District elements.  There’s no evidence of 

documentation that the Zoning Administrator 

considered the comprehensive plan and has been 

pointed out by our Legal Council that D.C. 

Section 1-306.01 B-2 requires that the 

comprehensive guide executive and legislative 

decisions and this is certainly an executive 

decision.  I’d be happy to answer any questions 

you may have. 

 MR. HITCHCOCK:  Madam Chair our last 

witness who has about a three minute statement is 
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Margaret Ernst who is one of the Appellants who 

lives immediately adjacent if you look back at 

slide 36 the railing you see on the far left is 

actually from here property so she is looking 

down on this particular house, Ms. Ernst. 

 MS. ERNST: Madam Chair and Members of the 

Board, my name is Margaret Ernst and since 1998 I 

have lived with my husband and two children at 

2909 Garfield Terrace which is again immediately 

behind and above 2910 Garfield Street. We like so 

many others were attracted to this neighborhood 

because of its quiet streets, towering oak trees 

and strong since of community and amazing non-

urban environment in the middle of our city. 

After the sale of 2910 Garfield Street late last 

year we were completely taken aback to discover 

in April of this year that Long and Foster was 

marketing two multi-story five to seven bedroom 

houses each with an elevator and a two car garage 

on this one lot. Everyone was dumbfounded, 

something must be wrong, how could this be 

possible. To our surprise and disbelief we were 
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told that a subdivision application had been 

approved some six months prior, no notice to our 

ANC , no notice to immediate neighbors, how could 

this be possible.  We were told that the Zoning 

Administrator under the “minor deviation rule” 

had approved the subdivision of the lot.  It does 

not seem minor to us at all this is not about a 

back deck that encroaches inches beyond the 

requirement or a front porch extending slightly 

into a setback area, nor are we talking about the 

subdivision of a large track that might result in 

slightly irregular lot sizes, it’s not simply a 

mathematical exercise.  In my past career I was a 

commercial developer so I know that zoning and 

planning are indeed connected and are meant to 

work in concert.  The use of the minor deviation 

rule for the subdivision of this lot ignores not 

only the comprehensive plan but specific zoning 

regulations.  As you’ve heard from us and as you 

can see from the exhibits this subdivision will 

substantially change the character of our 

neighborhood, it will result in overcrowding 
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allowing greenscape to be converted to hardscape 

and lots of it.  It will reduce privacy where 

once we looked through the trees down the hill to 

the house below, we will all stare straight into 

two huge structures with retaining walls and 

massive driveways and parking areas.  It will 

affect the health and protection of my property. 

 The developers already reduced the tree canopy 

and the proposed excavation threatens the health 

of neighboring old growth trees, many on my 

property.  I fear our backyard and those of my 

neighbors will now become one large retention 

pond, there’s significant storm water and erosion 

control issues with this kind of intensive 

development of a steep wooded hillside.  It will 

exacerbate existing parking issues and present 

new traffic safety problems at this corner and 

all this can happen with no notice to the ANC 

with no notice to neighbors with no community 

input.  In short, I and so many of my residents 

are here today or have signed the petition we 

throughout Woodley Park believe this is not how 
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our government should work this is a striking 

example of how the process has failed us.  If 

this subdivision stands people will drive by this 

corner, this entrance to our 50 subdivision this 

neighborhood called Woodley Park and say how did 

that ever get approved, thank you. 

 MR. HITCHCOCK:  Thank you Ms. Ernst.  

There is one final slide that I won’t go through 

but it does try to, I think I did this orally, it 

does respond to the objections that were raised 

by Mr. Epting and Mr. Surabian, I can do a more 

extensive memorandum but I think it simply 

underscores the point that I made before which is 

that this Board has not previously ruled on the 

precise question we’re raising here about Section 

407 it’s applications to subdivisions and 

questions about whether the comprehensive plan 

arises.  The other question that comes up is when 

you look in the zoning regulations words that Mr. 

Oberlander citied about overcrowding or character 

of the neighborhood or stabilizing the 

neighborhood.  There needs to be some kind of 
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objective criteria to look to, we submit the 

comprehensive plan does that otherwise you just 

get ad hoc decision making that may be 

inconsistent with the comprehensive plan.  So 

with that we’ll be happy to take any questions 

that the Board may have. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much; do the Board Members have any specific 

questions for any of the witnesses of the 

Appellant? 

 MR. HOOD: Yes Mr. Oberlander and I have 

actually had discussion previously and I don’t 

want to get into too much I want to be respectful 

of the Chair not to get into a whole lot of 

discussion about the com plan. Mr. Oberlander 

I’ve heard some of the points that you raised 

that were in the com plan and I think you and I 

have agreed before and I don’t want to put words 

in your mouth but can we agree again that the 

same thing as to say that something should be 

done, we can find some of the plan that 

contradicts it can se agree on that, or have we 
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agreed in the past on that. 

 MR. OBERLAND: We have agreed in the past 

on the zoning case but this is specific 

information that the plan deals with, the 

(INAUDIBLE) is mentioned in the plan and this is 

definitely that case.  In other words the 

difficulty that we’ve had interpreting the 

comprehensive plan over the years is the 

generalities that the plan speaks to and it talks 

to economic development and it talks to land use 

issues and then the weighing of which is more 

important because they sometimes contradict each 

other.  So the issue here is as best that I can 

find wording in the comprehensive plan is what I 

pointed out in the testimony and that is that 

there are specific issues which the plan 

describes and this particular subdivision falls 

into those issue.   

 MR. HOOD:  Thank you very much, thank you 

Madam Chair.   

 MR. HITCHOCOCK: Commissioner Hood if I 

may add a comment on that.  I think there’s two 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



166 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

questions here, the first is, is the Zoning 

Administrator required even to consider the 

comprehensive plan and that I think is the 

threshold question before your question which is 

what would he find in a given case if he does 

look at it.  We’re still sort of on the first 

question, Mr. Oberlander’s testimony does go to 

the second question as you pointed out but as he 

read it and I think our focus here is on the 

McMansionization point that is a very hot issue 

in zoning and development these days and if this 

isn’t it we’re not sure what is and when there’s 

a departure from the zoning norms without 

hearings without notice to the community to 

permit something like this on the lot, that 

raises red flags.   

 CHAIRPERSON MOLDENHAUER:  I’d like to ask 

a question, I’m just looking through the zoning 

regs at the moment and I see your point about the 

comprehensive plan but I’m also looking at the 

regs and in the regs there’s sections under 1511 

and other sections similar to that which talk 
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about tree and slope protection these are 

specific regulations that apply to specific areas 

about the District where they’re applying I think 

this concept from the comprehensive plan into the 

regulations.  Does this property have any of 

these overlays that specifically refer to or 

protect this area for tree and slope or other 

aspects? 

 MR. HITCHCOCK:  No Madam Chair this 

neighborhood this particular side is adjacent, 

this block is adjacent to but it is not within 

the tree and slope overlay District.   

 CHAIRPERSON MOLDENHAUER:  Can you show me 

on one of your overlay, the one, you have a slide 

that had the different, a larger view, is it not 

included in that. 

 MR. HITCHCOCK:  I don’t believe it goes 

that far, looking at slide 20 you will see the 

blue lined areas which are south of Cleveland 

Avenue, that’s the Norman Stone Tree Slope 

Overlay.   

 CHAIRPERSON MOLDENHAUER: I see the 
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overlay being indicated on that diagram. 

 MR. HITCHCOCK:  That is adjacent to it, 

and your right Section 1511 does apply there but 

it doesn’t help us here.   

 CHAIRPERSON MOLDENHAUER:  I know that but 

I trying to look to see because the concept of 

the comprehensive plan has been applied to the 

regulations and then is applied to different 

sections throughout the city and so I was just 

curious now and as you point that out and I see 

the distinction between that one area and then 

the area that we’re talking about today, okay, 

thank you. 

 MR. OBERLANDER:  Can I just offer to 

answer that question a little bit.  The usual 

relationship is that zoning is a way of 

implementing the comprehensive plan so what is in 

the regulations is supposed to be implementing 

what the com plan says.   

 CHAIRPERSON MOLDENHAUER:  Any other 

questions from Board Members at this time?  We 

may come back, at this point then what we’ll do 
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is we’ll turn to the government’s case and the 

Zoning Administrators case. 

 MR. SURABIAN:  Madam Chair is there time 

for cross examination.   

 CHAIRPERSON MOLDENHAUER:  Yes I 

apologize, what we’ll do then is we’ll turn to 

the ZA first and provide you time to cross 

examine each of the three witnesses that have 

testified and if you can, what we’ll do is we’ll 

go based on the testimony in that order.  Then 

we’ll provide Mr. Epstein time to cross examine 

too prior to starting your case. 

 MR. SURABIAN: Okay so I guess my first 

question will be directed to Ms. Sattar, good 

afternoon. 

 MS. SATTAR:  Good afternoon. 

 MR. SURABIAN:  My name is Jay Surabian 

and I’m representing the District today.  Can you 

please explain exactly how you believe this 

subdivision will affect your property 

specifically? 

 MS. SATTAR:  Just so that it’s clear that 
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my house is literally opposite, it’s on the 

corner right across from this house, the two 

proposed buildings so I do live on 29th Place.  I 

think there are two ways really of looking at it, 

one is how does it affect me and my family 

personally and secondly how does it affect me as 

a D.C. Resident.  I feel that I really went into 

depth about how this subdivision will affect me 

as a D.C. Resident that I would, and it bothers 

me a lot that I would really be living in a 

community where we were a cohesive community with 

a strong degree of consistency in the 

architecture going to one where there is this, 

these buildings which will, not only the building 

which will be out of character but that you are 

going to be significantly changing the 

streetscape, significantly changing the tree 

canopy and really as one of my good friends and 

dear neighbor has said this would allow taking 

the wood out of Woodley Park so that’s myself as 

a D.C. Resident.  In terms or how it will affect 

my house I guess that one is going to be the 
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issue of privacy and that we will be having these 

very unfortunately, these properties across from 

us and we’re, and that also because of the 

removal of the trees there’s really very little 

barriers between us and them.  The second issue 

is that this street and myself included there are 

a lot of children and you’re going to be placing, 

there’s going to be the driveway in front and 

additional cars as a result so that’s the second 

way but just for the record I would like to 

strongly emphasize that to me that I have very 

much participated in this appeal more as a 

resident of Woodley Park and that to me is 

extremely important. 

 MR. SURABIAN:  Okay and when did you 

purchase your house? 

 MS. SATTAR:  We purchased the house in 

1993; I mentioned 1991 because I lived in an 

apartment in Woodley Park for a couple of years 

prior to that. 

 MR. SURABIAN: And, now, your house is at 

the corner is that right? 
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 MS. SATTAR:  That’s correct. 

 MR. SURABIAN:  And across the street from 

you are a, is a development of row homes isn’t 

there? 

 MR. SATTAR:  Yes there are. 

 MR. SURABIAN: And is that style of house 

similar to yours? 

 MR. SATTAR:  Those houses are similar in 

the sense that they are brick houses, that their 

height is comparable but would I would also like 

to say that they do not fall in R 1.B.   

 MR. SURABIAN:  Are then in Woodley Park? 

 MS. SATTAR:  They are indeed in Woodley 

Park. 

 MR. SURABIAN:  And the rear of your house 

abuts 29th Street is that right? 

 MS. SATTAR:  The rear it does and then 

there is a significant amount of park space 

between, park and public space between my house 

and 29th Street that is correct. 

 MR. SURABIAN: How much space is between 

your house and 29th street do you think?   
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 MS. SATTAR: Umm, I don’t know, I’m sorry. 

 MR. SURABIAN:  If you’re standing in your 

backyard can you see 29th Street? 

 MS. SATTAR:  I can see it partially but 

there are trees that help to block my view to a 

certain extent.   

 MR. SURABIAN:  And is there a very large 

apartment building that’s on 29th Street face 29th 

Street? 

 MS. SATTAR: Yes they are and they are 

visible however they are much less visible 

because of the tree canopy that is on the sloping 

area behind my house.   

 CHAIRPERSON MOLDENHAUER:  Can I just ask 

that we use the demonstrative exhibit to show 

what we’re talking about because while maybe the 

parties understand it’s not clear to me since we 

don’t have specific diagrams of these properties 

we’re talking about, where… 

 MR. SURABIAN:  This area has an exhibit 

we can put up now. 

 CHAIRPERSON MOLDENHAUER:  That would I 
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think beneficial to clarifying the testimony.  

That’s fine for now obviously this will just be 

used during the cross examination to provide the 

Board with some understanding as to the location 

that the parties are speaking of.   

 MR. SURABIAN: Ms. Sattar just for 

everyone’s convenience would you be so gracious 

to just point out your house on that exhibit just 

so everyone’s clear. 

 CHAIRPERSON MOLDENHAUER:  Ms. Bailey do 

you have the moving microphone, we got it never 

mind, thank you.  Thank you very much Ms. Sattar. 

 MR. SURABIAN: And is that apartment 

building behind you is that Delano House, is that 

what it’s called? 

 MS. SATTAR:  Umm I actually don’t know I 

don’t pay much attention to it.   

 MR. SURABIAN:  So does that apartment 

building have any impact on your property.   

 MS. SATTAR:  It has limited impact on my 

property because if you actually come to the 

portion of my house where we live which is on our 
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main floor and upstairs we have a large Holly 

Tree and a Japanese Maple which on our property 

which blocks the view and then there is an Elm 

Tree which has been constructed on the corner of 

Garfield Street and 29th Street which also breaks 

the view so consequently given that my backyard 

is much bigger than my front yard we have trees 

which provide the protection and people who have 

come to my house have said that it’s like living 

in a treehouse when they are sitting in my living 

room. 

 MR. HITCHCOCK: Madam Chair if I may for 

the Boards assistance there is up on the easel 

there a overhead picture that I think 

demonstrates the tree cover and I think that 

relates to questions Mr. Surabian is asking about 

with respect to how much one can see… 

 CHAIRPERSON MOLDENHAUER:  If you’d like 

to cross, add some additional arguments at the 

end obviously you can point that out at that 

time. 

 MR. HITCHCOCK:  Yes since the Board was 
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trying to get a grasp of and since it’s up there 

I just wanted to try to be helpful to your 

consideration. 

 CHAIRPERSON MOLDENHAUER:  Thank you, I 

appreciate that. 

 MR. SURABIAN:  And are those apartment 

buildings also in Woodley Park? 

 MS. SATTAR:  I believe that answer is 

yes. 

 MR. SURABIAN: Are there any trees in 

front of the row houses that are across the 

street from you? 

 MS. SATTAR:  We have four trees, six 

trees between the side of my house and the 

properties across the street which are in the 

other District that is correct. 

 MR. SURABIAN:  And if I’m standing on 

29th Place and I’m looking at your house, the 

house that’s to the right of you how close is 

that house to your property line? 

 MS. SATTAR:  My neighbor on the 

otherside? 
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 MR. SURABIAN:  On the right, if I’m 

looking at your house. 

 MS. SATTAR:  As you can see the houses 

are quite close together I’ve actually never 

measured the distance but I believe they meet 

code. 

 MR. SURABIAN: Would it be about 10 feet 

do you think between that house and your house? 

 MS. SATTAR:  I believe more than that.  I 

don’t know the exact figure but it is more than 

that. 

 MR. SURABIAN:  And is that house closer 

or further away from you then the 2910 Garfield 

Property? 

 MS. SATTAR:  The house is closer to me 

and for the record when we purchased our house we 

did it knowingly that our, that we were right 

next to another house.   

 MR. SURABIAN:  Doesn’t the presence of 

that house diminish your privacy more than the 

subdivision across the street? 

 MS. SATTAR: No because I have two 
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existing windows on that side of which one 

predominantly looks into the garden and the 

second one does indeed I believe face the wall 

but, or our neighbors house but I’ve actually 

forgotten your question because it has really not 

been a big impact on the privacy in this 

particular case. 

 MR. SURABIAN:  And would your feelings 

about the subdivision be the same if both lots 

were 5000 square feet? 

 MS. SATTAR:  Yes it would continue to be 

the same for the reasons that I covered in my 

presentation. 

 MR. SURABIAN:  So you don’t believe that 

the fact that one lot is 4908 square feet has any 

greater impact on you than if both were 5,000 is 

that right? 

 MS. SATTAR:  No I wouldn’t quite say 

that, I think the fact that one of these lots 

will be the smallest lot in the surrounding R 1-B 

District is of critical importance. 

 MR. SURABIAN:  Can you in any way 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



179 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

quantify the difference between one lot being 

between, if the lot was 5000 square feet let’s 

say versus if it’s 4908 can you quantify the 

impact in any way? 

 MS. SATTAR:  Well I guess the question is 

how do you quantify knowing that there is 

something which is substandard, now whether if 

you were seeking a visual quantification I don’t 

believe that would be appropriate given that I’m 

probably, that one cannot visually determine that 

the fact that it is a sub-standard lot, that 

knowledge is of great concern. 

 MR. SURABIAN:  Well I guess my question 

was, is whether you could quantify it or not?  Is 

the answer no? 

 MS. SATTAR:  Could you kindly specify by 

what you mean quantify? 

 MR. SURABIAN:  Can you say why, you said 

there would be an impact if both lots were 5000 

square feet and then I believe that you testified 

that be maybe something of a greater impact if 

one lot was slightly smaller and I want to know 
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what that difference is. 

 MS. SATTAR:  I find your question unclear 

if you could kindly further clarify. 

 MR. SURABIAN:  How will the fact that the 

lot is, one lot is 4908 square feet impact you 

more than if both lots were 5000 square feet? 

 MS. SATTAR:  I think there are really two 

issues here one is that I think that as a 

resident of the R 1-B District the knowledge that 

there is a substandard lot has some impact on me 

how you want me to quantify that I cannot do so I 

am unable to provide you with the answer that 

you’re seeking.   

 MR. SURABIAN:  Okay no further questions. 

I do have some questions for Mr. Oberlander. 

 CHAIRPERSON MOLDENHAUER:  Please 

continue. 

 MR. SURABIAN:  Mr. Oberlander good 

afternoon. 

 MR. OBERLANDER:  Good afternoon. 

 MR. SURABIAN:  Are you familiar with the 

provisional zoning regulations of 407.1? 
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 MR. OBERLANDER:  I don’t know it by 

number but if you would mention the… 

 MR. SURABIAN:  It’s the provision where 

the Zoning Administrator has… 

 MR. OBERLANDER:  Yes I’m familiar with 

it. 

 MR. SURABIAN:  Have you ever been 

involved in a case where that provision was used? 

 MR. OBERLANDER:  No. 

 MR. SURABIAN:  Are you aware of any 

instance where a Zoning Administrator has used 

that provision? 

 MR. OBERLANDER:  No. 

 MR. SURABIAN:  So then I, is it fair to 

say that you’re not aware of any case where a 

Zoning Administrator was found to have erred in 

using his discretion? 

 MR. OBERLANDER:  Didn’t hear what you 

said, erred? 

 MR. SURABIAN:  That he was found to have 

erred in using 407.1? 

 MR. OBERLANDER:  I’m not familiar with it 
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no.  I retired from the National Capital Planning 

Commission back in 1996, and I occasionally have 

been appearing before the Zoning Commission and 

the BZA on particular issues but I haven’t been 

checking on the Zoning Administrator and his 

activities. 

 MR. SURABIAN: Okay thank you.  Are you 

familiar with the part of the, of that provision 

that states that the deviation and I’ll quote 

“shall be deemed by the Zoning Administrator not 

to impair the purpose of the otherwise applicable 

regulations”. 

 MR. OBERLANDER:  Yes and I addressed 

that, in my opinion his deviation does impair the 

applicable regulations. 

 MR. SURABIAN:  Okay, doesn’t that 

provision mean that it’s within the Zoning 

Administrators discretion to decide whether 

impair the regulations or not? 

 MR. OBERLANDER:  Yes but there is no 

evidence in the record or in his findings as to 

what I testified to earlier that justifies the 
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action because there are comprehensive plan 

issues and zoning regulation issues which he 

didn’t directly address.  

 MR. SURABIAN:  And have you seen the 

Zoning Administrators Findings? 

 MR. OBERLANDER:  Have I seen him no, have 

I seen his finding yes. 

 MR. SURABIAN:  What were his findings, 

what did you see? 

 MR. OBERLANDER:  Well he found it to be 

conforming. 

 MR. SURABIAN:  Are you referring to his 

letter of November 19th?  

 MR. OBERLANDER:  I don’t remember I read 

the letter but, thank you.  Yeah the Zoning 

Administrator is authorized to permit a deviation 

sure that is what is allowed but my testimony 

dealt with in making that decision there are 

other things that he should have considered, such 

as the guidance that the comprehensive plan gives 

each and every D.C. Official and every Federal 

Planning Official with respect to the development 
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of this Nation’s Capital.   

 MR. SURABIAN:  Well how do you know what 

he considered? 

 MR. OBERLANDER:  Only what he wrote in 

the letter. 

 MR. SURABIAN: So your knowledge of his 

decision is just limited to that letter is that 

right? 

 MR. OBERLANDER:  And to looking at the 

record that has been established on this issue 

there are no findings anywhere that he considered 

the comprehensive plan. 

 MR. SURABIAN:  Does that, does Section 

407.1, require him to make findings? 

 MR. OBERLANDER:  That’s not the 

requirement of this Section, it’s a requirement 

of another, D.C. Code Section which he is sworn 

to uphold. 

 MR. SURABIAN:  That he is required to 

make findings, written findings? 

 MR. OBERLANDER:  Not in this Section no, 

nor in the comprehensive plan. 
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 MR. SURABIAN:  What section is it in? 

 MR. OBERLANDER:  It doesn’t exist, but 

that doesn’t mean that he shouldn’t be 

considering the comprehensive plan as he’s sworn 

to uphold.  He is the person in the District 

Government that deals mostly with interpreting 

what zoning is, besides the Zoning Commission and 

the Board of Zoning Adjustment.  He signs off on 

every building permit that is applied for and he 

has a responsibility in my opinion as a public 

official to consider comprehensive plan policies 

as they affect the decisions that he makes. 

 MR. SURABIAN:  In your report that was 

submitted in the September 21st filing by the 

Appellants there’s a report, Attachment 13, are 

you familiar with this report Mr. Oberlander? 

 MR. OBERLANDER:  I don’t know it by 

number but… 

 MR. HITCHCOCK:  I think your referring to 

Attachment 12, Mr. Oberlander’s report. 

 MR. SURABIAN:  Oh, yeah 12 is his resume. 

 MR. OBERLANDER:  My statement, my five 
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page statement. 

 MR. SURABIAN:  That’s correct, Attachment 

12. Did you write this report? 

 MR. OBERLANDER:  Yes, the five page 

statement starting statement of George Oberlander 

AICP on behalf of ANC 3-C and various property 

owners and to be delivered today on case 1810 BZA 

case 18108. 

 MR. SURABIAN:  You indicate that the 

subdivision is contrary to the purpose of the R 

1-B zoning for this area is that right? 

 MR. OBERLANDER:  Yes. 

 MR. SURABIAN:  And are you referring to 

the proposed construction or are you referring to 

the subdivision of the lot. 

 MR. OBERLANDER:  First of all subdividing 

the lot is contrary to the whole purpose which 

the comprehensive plan says guide the growth and 

neighborhood conservation, protect the low 

density stable residential neighborhoods and to 

protect and enhance the existing scale, function 

and character of these neighborhoods and this 
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subdivision, in my opinion violates that. 

 MR. SURABIAN:  The question I asked you 

was whether in saying that the subdivision is 

contrary to the purpose of the R 1-B zoning 

whether you’re referring to the proposed 

construction or the subdivision of the lot. 

 MR. OBERLANDER:  Both. 

 MR. SURABIAN:  You’re referring to both. 

 Is there any way that you can separate those two 

and speak to just the subdivision aspect? 

 MR. OBERLANDER:  To give you an honest 

answer from a planning perspective you cannot 

separate the two. 

 MR. SURABIAN: Well if the proposed 

construction was compliant with the zoning 

regulations in terms of what was going to be 

built wouldn’t it be irrelevant as to the 

question of the subdivision? 

 MR. OBERLANDER:  Yes, but this is not, 

this is a deviation from the strict 

interpretation of the regulations.  So to me that 

is below the square footage required for each lot 
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in this neighborhood, 5000 square feet, it’s a 

little bit but, and the regulations allow the 

Zoning Administrator to deviate by up to 2% and 

as I testified before in my opinion the 

subdivision gerrymander’s the lot lines in order 

to meet no more than 2%. 

 MR. SURABIAN:  If both lots were 5000 

square feet would you still say that the 

subdivision impairs the purpose of the 

regulations. 

 MR. OBERLANDER:  I couldn’t say that 

because it would be in compliance with the, it 

depends on what the rear yard and the rear yard 

lot line would be like, in this case it’s 

something like 32 or 33 feet which in my opinion 

should have been wider but the other issue that 

is involved here is the topography, the 

topography doesn’t lend itself without huge 

amounts of excavation for another building. 

 MR. SURABIAN:  Is there any provisional 

design regulations that prohibits the subdivision 

of a lot because of topography?   
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 MR. OBERLANDER:  The regulations deal 

with protecting neighborhoods and the character 

of the neighborhoods so there are provisions in 

the regulations that deal with that issue.  

 MR. SURABAIN: Is the reason that you 

believe that the subdivision impairs the purpose 

of the regulations is that, the reason for that 

is because lot 134 is 92 square feet under size? 

 MR. OBERLANDER:  It is below that but it 

is not only that it is also because of the 

topography that’s being measurably altered and 

the erosion issues which were pointed out so 

there is a multiplicity of issues it are not just 

the mathematical differences between a conforming 

lot and a non-conforming lot.   

 MR. SURABAIN: And do you dispute that lot 

135 is in excess 5,000 square feet? 

 MR. OBERLANDER:  Well it’s 5,000 I’ve 

forgotten what the exact 45 feet more. 

 MR. SURABAIN: So that’s in excess isn’t 

it? 

 MR. OBERLANDER:  It conforms there’s no 
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question about that. 

 MR. SURABAIN:  So any construction on 

that lot would be completely compliant isn’t that 

right? 

 MR. OBERLANDER:  Depending again on where 

the building is placed with respect to the slope. 

 The location of the building that was torn down 

apparently recently or yesterday is the best 

place on that lot for a house, what the sub-

divider is now proposing or wants to do is 

tremendously excavate the whole area which as 

I’ve testified to and I don’t belay the point it 

changes the character of the neighborhood which 

the zoning regulations attempt to maintain. 

 MR. SURABIAN:  Is there any provision of 

the zoning regulation that prohibits excavation? 

 MR. OBERLANDER:  No but that’s not the 

point. 

 MR. SURABIAN:  The Zoning Commission in 

creating 407.1 determined that a 2% deviation in 

lot size is the de minimis, do you agree with 

that? 
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 MR. OBERLANDER:  Do I agree with the 

principle? 

 MR. SURABIAN:  Yes. 

 MR. OBERLANDER:  Frankly no I am a strict 

interpretation of the regulations in the District 

of Columbia and in other communities around the 

country that’s my personal, professional 

judgment.  There are cases where because of 

special conditions on the lot and because of 

particular hardships variances are permissible 

and every regulation has those escape clauses if 

you want to call them and so a case has to be 

made for that.  This wasn’t done in this case 

because it was done through a deviation and not 

through a variance. 

 MR. SURABIAN:  And I’m going to refer you 

back to your report, you have a copy of that in 

front of you it would be helpful.  There are 

certain parts of it that are in bold, I 

highlighted, and I said bold added. 

 MR. SURABIAN:  Right I understand, and is 

it that the provisions in bold are the provisions 
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you believe that the subdivision is in violation 

of? 

 MR. OBERLANDER:  Yes. 

 MR. SURABIAN:  I’d like to quickly go 

through some of these. 

 MR. OBERLANDER: As you see on the bottom 

of page one it says the regulations contain 23 

separate provisions I have highlighted provision 

above which in my professional opinion directly 

relate to the Zoning Administrators granting of 

deviation and there are a good number of them. 

 MR. SURABIAN: The quoted text is from 

D.C. Code isn’t that right? 

 MR. OBERLANDER:  Yes, 6-641.0. 

 MR. SURABIAN: It speaks to zoning maps 

and regulations and amendments here too shall not 

me inconsistent with and then there’s a series of 

things it should be inconsistent with is that 

right? 

 MR. OBERLANDER:  And then the next 

sentence or the next phrase says the regulations 

meaning the zoning regulations shall be designed 
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to lessen congestion in the street and so on, 

provide adequate light and air, protection of 

property and the lower part of that such 

regulations shall be made with reasonable 

considerations of the character of the respective 

District.   

 MR. SURABIAN:  If the Zoning Commission 

has determined that in creating that regulation 

that 407.1 is consistent with all of these 

things, how could the Zoning Administrators 

application of it be inconsistent. 

 MR. OBERLANDER:  This didn’t apply to a 

particular site it applies to the entire District 

of Columbia and its different zoning categories. 

 The Zoning Commission when it agreed to this or 

when the Board of Zoning Adjustment made the 

deviation workable it didn’t focus on it on any 

particular site in question it was created in 

general but it dealt primarily if you look at 

that regulation it dealt primarily with 

deviations to a house not, and it had a provision 

for deviating from the square footage of the lot. 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



194 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

  MR. SURABIAN:  One of the points you 

mentioned is that the congestion in the street is 

that right? 

 MR. OBERLANDER:  Yes. 

 MR. SURABIAN:  Have you ever been on 29th 

Place? 

 MR. OBERLANDER:  Several times. 

 MR. SURABIAN:  That’s a dead end street 

isn’t it? 

 MR. OBERLANDER:  It’s a cul-de-sac street 

it has a turnaround at the southern end of it. 

 MR. SURABIAN:  Was it congested with 

traffic when you were there? 

 MR. OBERLANDER:  It has traffic 

regulations which do not allow you to park on the 

west side it only allows you to park on the east 

side because of the narrowness of the street and 

there was no traffic congestion, I can tell you 

there was parking congestion, I couldn’t find a 

place to park. 

 MR. SURABIAN: And how long were you, how 

much time did you spend on 29th Place? 
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 MR. OBERLAND: A total of probably 12 

hours. 

 MR. SURABIAN:  12 hours. 

 MR. OBERLAND:  Not at one time though. 

 MR. SURABIAN:  And do you remember how 

many cars may have past you while you were on 29th 

Place?   

 MR. OBERLANDER:  I didn’t make that 

observation I was more concerned about the 

topography on the west side of the street and in 

fact the topography of certain locations is over 

20 feet high, the slope is over 20 feet high. 

 MR. SURABIAN:  So do you believe that 

there will be a traffic problem on 29th Place if 

this… 

 MR. OBERLANDER:  With the creation of an 

additional driveway there will be less one at 

least one if not two parking spaces reduced which 

adds to the problem of traffic circulation 

because people are traveling around looking for 

places to park and that just adds more to the 

traffic on 29th Street and on Garfield Street.  
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Garfield Street is another street that only has 

one side of the street parking. 

 MR. SURABIAN:  So there maybe one or two 

parking spaces less is that right? 

 MR. OBERLANDER:  As best that I could 

tell from the drawings yes. 

 MR. SURABIAN:  Well is it true that under 

the zoning regulations that any proposed house on 

either of the lots would have to provide off 

street parking. 

 MR. OBERLANDER:  Yes, I don’t believe 

there’s a specific provision that it has to have 

off street parking but the two proposals do 

provide off street parking yes. 

 MR. SURABIAN:  And the next point you 

raise is that its health and general welfare.  

How will the subdivision affect health or how has 

it affected health. 

 MR. OBERLANDER: How has the subdivision 

affected health?   

 MR. SURABIAN:  Right, you’ve indicated 

that… 
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 MR. OBERLANDER:  Side yards, rear yards, 

maximum height of buildings those are all factors 

that affect the health of individuals that’s why 

the regulations are established in the first 

place. 

 MR. SURABIAN:  I’m hoping to get some 

more specificity from you.  You indicated that 

the highlighted portions are provisions that the 

Zoning Administrators decision directly impair 

these things so I want to understand how the 

Zoning Administrators decision impaired the 

health? 

 MR. OBERLANDER:  By the removal of trees 

that are going to occur as the subdivision 

precedes that affects the health in the 

neighborhood.  The general welfare is affected by 

that to provide adequate light and air, I 

highlighted it, it obstructs some of the light 

and air that some of the property owners to the 

west and it was testified to provide you are 

obstructing light and air from the taller 

buildings that are being proposed onto the 
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adjoining buildings.  The health and safety, I 

talked about safety in terms of again the 

vehicles traveling on the street, protection of 

property, it effects the properties adjoining, it 

may in fact the type of buildings that are 

proposed may have an effect, I can’t swear to it 

but may have an effect on the properties values 

immediately adjoining because the buildings that 

are proposed are out of character with the 

neighborhood.   

 MR. SURABIAN:  Can you specify exactly 

who will be less healthy because of the Zoning 

Administrators decision? 

 MR. OBERLANDER:  The general public. 

 MR. SURABIAN: In what way? 

 MR. OBERLANDER:  Less circulation of 

oxygen from the trees that have been cut down. 

 MR. SURABIAN:  Is there any provision of 

the zoning regulations that prohibit the removal 

of trees? 

 MR. OBERLANDER:  No, there are provisions 

in terms of zoning overlays for tree protection 
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areas but we’ve testified that this area is not 

in one of those homes.  But I also testified and 

pointed out to the Board that the Council, the 

City Council is considering increasing the tree 

coverage requirements throughout the city, it’s 

not on the books yet but it will hopefully get 

there soon.  The subdivision goes contrary to 

that intent. 

 MR. SURABIAN:  You are now in private 

practice is that right? 

 MR. OBERLANDE:  Yes. 

 MR. SURABIAN:  Do you ever represent 

developers? 

 MR. OBERLANDER:  Do I ever represent 

developers, I have represented one developer. 

 MR. SURABIAN:  Has the developer ever 

subdivided a lot? 

 MR. OBERLANDER: No. 

 MR. SURABIAN:  Have they ever moved trees 

as part of the development? 

 MR. OBERLANDER:  To be honest I can’t 

recall. 
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 MR. SURABIAN:  Would you advise that 

developer that they shouldn’t move trees that 

they shouldn’t go ahead with their development? 

 MR. OBERLANDER: It depends on the number 

of trees that are involved. Trees are for this 

city and I don’t want to take the time to go into 

the history of the planning of this city but back 

in the 60s and 70s when I was with the Planning 

Commission the basic principle of the 

comprehensive plan in the early days was to 

preserve a park like setting for the Nation’s 

Capital, that’s what the earlier principles have 

been on and it continues generally in the current 

comprehensive plan.   

 MR. SURABIAN:  The next provision it says 

light and air, do you believe that this 

subdivision impacts light and air? 

 MR. OBERLANDER:  It will cast bigger 

shadows than the current building does and it 

will cast more shadows that affects the light, 

the air will, maybe I’m exaggerating somewhat 

there it may circulate the air differently the 
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winds blowing around an individual building you 

only have one building, if you have two buildings 

the wind circulating around them increases but 

it’s minimal. 

 MR. SURABIAN:  So it’s a minimal effect? 

 CHAIRPERSON MOLDENHAUER:  Mr. Surabian I 

must ask you how much longer you’re going to be 

on cross examination because this has gone on for 

quite some time. 

 MR. SURABIAN:  Not terribly long, I mean 

Mr. Oberlander’s made some pretty severe 

accusation I think we should address some of 

these points, if he’s testifying that have 

impaired health and safety. 

 CHAIRPERSON MOLDENHAUER:  Please continue 

I’m just trying to find out the timing as well to 

try to maintain the order, thank you. 

 MR. SURABIAN:  The next (inaudible) 

concentration of population and overcrowding do 

you think that will impact that as well? 

 MR. OBERLANDER: You’re having two 

buildings with more rooms in it which can 
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accommodate more people than the current building 

that was torn down yesterday, that to me is 

overcrowding or adding more population to a lot 

that was originally divided just for one family. 

 MR. SURABIAN:  But it is your 

understanding that the property will still be 

used for single family homes.  So what you’re 

saying the addition of one single family home 

will create overcrowding? 

 MR. OBERLANDER:  Because the footprint of 

the building and the height and the volume of the 

buildings are larger than any of the other 

buildings in that particular square and that to 

me overcrowds the land and adds, they even have 

elevators in those two proposed buildings that’s 

a very nice feature to have in a house but uses 

up more ground space.   

 MR. SURABIAN:  Isn’t the crowding of a 

piece of property isn’t that regulated by lot 

occupancy in the zoning regulations? 

 MR. OBERLANDER:  Yes and it meets the lot 

occupancy it’s 36% is what I recall, 40% is what 
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the requirement is but in terms of comparing 

these two buildings with the other buildings in 

the square those other buildings are in the range 

of 20% coverage and not 36% coverage.   

 MR. SURABIAN:  If the Zoning Commission 

has established a 40% lot occupancy is permitted 

how could a building that’s 36% create 

overcrowding I just don’t understand that. 

 MR. OBERLANDER:  It’s not creating 

overcrowding as such it’s the out of character 

with the area and it is crowding the land that it 

is sitting on.   

 MR. SURABIAN:  So just to clarify you 

it’s not creating overcrowding? 

 MR. OBERLANDER:  It’s overcrowding, in my 

opinion it’s overcrowding the lot as it was 

originally designed.   

 MR. SURABIAN:  And you indicate the 

protection of property what does that mean? 

 MR. OBERLANDER:  Well you’re an attorney 

you should be able to interpret that better than 

I as a planner. 
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 MR. SURABIAN:  What does it mean to you, 

I guess. 

 MR. OBERLANDER:  It means to me 

protecting again of the not only the values of 

the property which zoning has an effect on but 

also the again, it refers to health and welfare 

in general that’s what protection means. 

 MR. SURABIAN:  What does recreational 

mean that’s bold as well. 

 MR. OBERLANDER:  Recreation to me means 

the open space around the individual building and 

where people can have private recreational 

opportunities and breath clean air and enjoy the 

sunshine.   

 MR. SURABIAN:  So it’s recreational space 

on the subdivided lots?  If, but nevertheless you 

agree that the lots are within the lot occupancy 

regulation is that right? 

 MR. OBERLANDER:  I didn’t quite catch 

what you said it meets the lot occupancy because 

it’s 36%, 4% less than the maximum. 

 MR. SURABIAN:  Does the remaining; is 
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your testimony that the remaining 65% is 

insufficient for recreation? 

 MR. OBERLANDER: In this case again the 

retaining walls there is relatively little space 

behind the building for there’s a deck proposed 

behind the building there is no ground space for 

recreating or lying on the ground or sunning 

yourself there you can do it on the deck it’s 

intensifying manmade matter on the land and the 

intention of a one family zone area is to balance 

the amount of manmade structure with the open 

space around it. 

 MR. SURABIAN:  I don’t have any further 

questions for this witness. 

 CHAIRPERSON MOLDENHAUER:  Okay, do you 

have any questions for Ms. Ernst? 

 MR. SURABIAN:  Yeah just a few. 

 MR. SURABIAN:  Ms. Ernst good afternoon, 

could you please indicate just so everyone know 

where your house is related to the property.   

 MS. ERNST:  Yeah our house is up, you can 

see it much better now but up in here, up the 
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hill. 

 MR. SURABIAN:  Could you show on that 

pink graphic? 

 MS. ERNST:  Right here, we’re right 

there. 

 MR. SURABIAN: Okay thank you.  So your 

lot will border 135 in the rear is that right. 

 MS. ERNST: Our lot borders I believe both 

lots. 

 MR. SURABIAN:  It will border both lots, 

okay.  So and how far away from the rear of your 

house, how far is it from the rear of your house 

to your property line in the rear? 

 MS. ERNST:  Probably 20 yards maybe, 15 

to 20 yards. 

 MR. SURABIAN:  And you testified early 

that your house sits above 2910 Garfield Street 

is that correct. 

 MS. ERNST:  Right, our house is 

basically, the way 2910 was nestled into the 

bottom of the hillside ours is positioned into 

the upper end of that hillside but we enter on 
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Garfield Terrace at street level. 

 MR. SURABIAN:  And there are houses, on 

Garfield Terrace there are houses on either side 

of you is that right? 

 MS. ERNST:  Yes. 

 MR. SURABIAN:  And are those houses 

closer or further away from you than the 

subdivision? 

 MS. ERNST:  They are closer and will be 

closer, will remain closer. 

 MR. SURABIAN: If your house sits above 

2910 Garfield Street exactly how will it impact 

your light and air and privacy? 

 MS. ERNST:  The trees have been removed 

there are others that will be removed, if you 

were to look at the site today so where we could 

look out onto the main floors of our house to a 

basically a curtain of trees you know that will 

no longer exist we will look down out onto the 

roof top and at least the third story of each of 

these homes to be built. 

 MR. SURABIAN:  So is there going to be a 
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loss of light or an increase of light then. 

 MS. ERNST: There will be a loss of 

greenscape and shade and an increase of light I 

can see right through down now to all the traffic 

on Garfield Street. 

 MR. SURABIAN:  And would you have the 

same objection to the subdivision is both lots 

were 5,000 square feet? 

 MS. ERNST:  I think that’s irrelevant 

that question because we wouldn’t be here. 

 MR. SURABIAN: I don’t think it’s 

irrelevant. I’m asking would the impact on your 

property be the same if both lots were 5,000 

square feet? 

 MS. ERNST:  The financial impact or what 

impact? 

 MR. SURABIAN:  The impact on your light 

air and privacy? 

 MS. ERNST:  It would be the same because 

there would still be massive intensive 

development on the two 5,000 square foot lots. 

 MR. SURABIAN:  Okay no further questions. 
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 CHAIRPERSON MOLDENHAUER:  Okay before Mr. 

Epstein starts with his cross examination which I 

will ask him. 

 MR. EPSTEIN:  I have no cross 

examination, all covered on direct. 

 CHAIRPERSON MOLDENHAUER:  Okay perfect 

but we’re still then before then we start on the 

D.C. case and chief we’re going to take a 15 

minute break so we don’t have a clock up there at 

the moment but it’s about 4 minutes to 4 so we’ll 

start back up again let’s say at 4:10. 

(RECESS 4:04 P.M.) 

(BACK ON RECORD  

 CHAIRPERSON MOLDENHAUER:  Take a seat 

we’re going to get started back up again starting 

with the D.C.’s Case. 

 MR. LEGRANT:  My council should be here 

shortly. 

 CHAIRPERSON MOLDENHAUER:  Okay thank you, 

Mr. Surabian you can start with your first 

witness or with your opening statement. 

 MR. SURABIAN: Thank you, I’m going to 
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begin with my first witness today is the Zoning 

Administrator and Mr. LeGrant please state your 

name for the record. 

 MR. LEGRANT:  Yes it’s Matthew LeGrant. 

 MR. SURABIAN:  And at this time I’m going 

to ask Mr. LeGrant as the Zoning Administrator to 

be admitted as an expert before the Board today. 

 CHAIRPERSON MOLDENHAUER:  Are there any 

objections, seeing no objections Mr. LeGrant is 

so admitted as an expert. 

 MR. SURABIAN:  Thank you, and Mr. LeGrant 

what is you’re, where do you work? 

 MR. LEGRANT:  I work as the Zoning 

Administrator for the Department of Consumer 

Regulatory Affairs. 

 MR. SURABIAN:  Okay thank you, and umm 

I’m going to show you a document that’s included 

in DCRA’s pre-hearing statement as “Exhibit A”. 

 MR. LEGRANT:  Yes. 

 MR. SURABIAN:  Are you familiar with this 

document? 

 MR. LEGRANT:  I am. 
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 MR. SURABIAN:  And what is it? 

 MR. LEGRANT:  This is a letter that I 

prepared and wrote on November 19, 2009, to Mr. 

Jeff Utz regarding the subdivision at 2910 

Garfield Street.  

 MR. SURABIAN:  And who did you understand 

Mr. Utz to be? 

 MR. LEGRANT:  Mr. Utz at the time was 

with a law firm, Pillsbury, Winthrop, Shaw, 

Pittman, LLP representing a developer I believe 

it’s the Zuckerman Partners, LLP.   

 MR. SURABIAN:  And you understood him to 

be an attorney for Zuckerman and Partners? 

 MR. LEGRANT:  That’s correct. 

 MR. SURABIAN:  Okay thanks, and what did 

you discuss at the meeting? 

 MR. LEGRANT:  I met with Mr. Utz and 

others on November 13, 2009, to discuss a 

proposal for a subdivision. 

 MR. SURABIAN:  And did you understand 

that Mr. Utz’ client was seeking a minor 

deviation under Section 407.1? 
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 MR. LEGRANT:  Yes I did. 

 MR. SURABIAN: And did you review any 

documents at the meeting? 

 MR. LEGRANT:  I did. 

 MR. SURABIAN:  And could you describe 

those documents? 

 MR. LEGRANT:  Those documents included a 

map showing the existing or pre-existing lot 

configuration as well as proposals for dividing 

that lot; I also recall looking at an aerial 

photograph of the property. 

 MR. SURABIAN:  And did you understand 

that there was an existing house on the property? 

 MR. LEGRANT:  I did. 

 MR. SURABIAN:  And was your understanding 

that that house would be demolished? 

 MR. LEGRANT:  Yes. 

 MR. SURABIAN:  Did you discuss any 

further plans to build on those lots? 

 MR. LEGRANT:  Not specifically other than 

it was understood that in creating two lots it 

would become two building sites for single family 
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homes. 

 MR. SURABIAN: Did you see any building 

plans? 

 MR. LEGRANT:  No. 

 MR. SURABIAN:  Is it your practice to 

require somebody to present a building plan for 

approving a subdivision? 

 MR. LEGRANT:  No it’s not. 

 MR. SURABIAN:  And why is that? 

 MR. LEGRANT:  Well the subdivision is a 

separate process from consideration of a building 

plan; the subdivision process includes reviewing 

a submission showing the configuration of the 

proposed lot layout.  A building permit on the 

other hand would be the documents associated with 

a proposal for building plans. 

 MR. SURABIAN: And did you review the 

request after the meeting? 

 MR. LEGRANT: After the meeting yes I 

looked at the materials that were submitted. 

 MR. SURABIAN:  And what is the required 

lot size in this zone? 
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 MR. LEGRANT:  The subject zoning is R 1-

B, the standard is 5,000 square feet. 

 MR. SURABIAN:  And did you understand 

that they were seeking a deviation less than 

5,000 square feet? 

 MR. LEGRANT:  I did and that was the 

primary purpose of the meeting. 

 MR. SURABIAN:  And were they seeking any 

other deviations from the zoning regs? 

 MR. LEGRANT:  No. 

 MR. SURABIAN:  And did you determine 

whether or not your granting of the deviation 

would impair the purpose of the zoning 

regulations? 

 MR. LEGRANT:  Yes, under the requirements 

set forth in 407.1 the criteria includes 

consideration or evaluation of the requested 

deviation in light of the impact on other 

regulations that apply. 

 MR. SURABIAN:  And do you, how do you 

make that determination? 

 MR. LEGRANT:  Well I look at the zoning 
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regulations that apply to that particular 

District including the purposes of the District 

the development standards such as setbacks, 

height if applicable that apply to the District, 

as well as the specifications of lot size. 

 MR. SURABIAN:  And did you do that 

analysis in this case? 

 MR. LEGRANT:  I did. 

 MR. SURABIAN:  Can you maybe spell out 

some specific factors that led you to conclude 

that whether it was or was not an impairment of 

the purpose of the zoning regulations? 

 MR. LEGRANT:  Yes, and if I may I’ll use 

the graphic.  I will approach the graphic.  Okay 

when I was asked to evaluate this subdivision I 

was I decided to look at the proposed 

configuration as well as although I didn’t have 

building plans before me I would knowing that 

would create building sites, I wanted to see what 

type of building site or footprint would be, 

would result from approving subdivision.  The 

proposal to split the one lot formerly know at 
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2910 Garfield to two lots would create one 

substandard lot 92 square feet less than the 

5,000 square foot standard but it also create one 

compliant lot.  

 MR. SURABIAN:  Was that a fact in your 

um. 

 MR. LEGRANT:  Yes it was. 

 MR. SURABIAN:  And um did you consider 

the location of the lot? 

 MR. LEGRANT:  Yes I found that the non-

compliant lot, the smaller lot would be on the 

corner. 

 MR. SURABIAN:  In your view the fact that 

the smaller lot would be on the corner would that 

decrease or increase its impact? 

 MR. LEGRANT:  Well it could possibly 

increase the impact except for some other factors 

that I took into account. 

 MR. SURABIAN:  Could you elaborate on 

those? 

 MR. LEGRANT:  Yes, the fact that the 

corner lot that was being created has first of 
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all a building restriction line on both the 

Garfield and the 29th Place frontages.  This has 

the effect of pushing any construction back from 

that property abutting the public space by at 

least 15 feet.  Secondly in creating the 29th 

Place as the front of the lot it would make the 

rear yard of that corner lot adjacent lot to the 

east.  The effect of that but the building 

restriction lines and the rear yard setback has 

the effect of pushing any development into the 

center of the lot.  Secondly being on the corner 

itself as we look at impact on adjacent 

properties there, it’s bounded by two public 

streets 60 feet in width, and that in conjunction 

with the 15 foot building restriction line 

creates at least a space of 75 feet from any 

development across the street from that corner 

lot.   

 MR. SURABIAN:  And regarding the property 

that’s to the east that would be the new rear 

yard you mentioned.  How far would any 

construction have to be from that lot line on the 
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east? 

 MR. LEGRANT:  The rear yard requirement 

in the R 1-B District is 25 feet so it’s a 

minimum of a 25 foot rear yard setback. 

 MR. SURABIAN:  And is that closer, is 25 

feet a greater distance than were the current 

house is? 

 MR. LEGRANT: It is. 

 MR. SURABIAN:  And did you also consider 

the, I guess the amount of the deviation, the 

percentage or the amount of square feet? 

 MR. LEGRANT:  Absolutely, the amount of 

deviation is limited to 2% of the lot size, in 

this particular case it was 92 square feet which 

fell as 1.8% which is less than the 2% maximum 

deviation allowed. 

 MR. SURABIAN:  Do you consider 1.8% to be 

a significant deviation? 

 MR. LEGRANT:  No. 

 MR. SURABIAN:  Are you familiar with the 

Woodley Park area? 

 MR. LEGRANT:  I am. 
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 MR. SURABIAN; Do you find that Woodley 

Park is characterized by just one type of house 

or one type of use? 

 MR. LEGRANT:  Well no certainly the area 

to the east on this block which is the R-1-B zone 

is characterized by single family but then you h 

have a row house development right across the 

street, you have a school up here, you have 

apartment buildings over here so within Woodley 

Park itself there is a variety of development 

pattern.   

 MR. SURABIAN:  And do you believe that 

the subdivision will create overcrowding? 

 MR. LEGRANT:  No. 

 MR. SURABIAN:  Do you believe that it 

would impair the purpose of the zoning 

regulations in any way? 

 MR. LEGRANT:  No I do not. 

 MR. SURABIAN:  Have you reviewed attached 

to the appeal was a density analysis conducted by 

the Appellant. 

 MR. LEGRANT:  Yes I reviewed that 
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document. 

 MR. SURABIAN:  And did seeing this 

analysis change your mind of whether or not the 

subdivision should be approved? 

 MR. LEGRANT:  It did not. 

 MR. SURABIAN:  What is density? 

 MR. LEGRANT: Well density typically is 

expressed as a ratio of floor area of buildings 

or development to lot area. 

 MR. SURABIAN: And is density a factor to 

be considered in approving a subdivision? 

 MR. LEGRANT:  No. 

 MR. SURABIAN:  And why not? 

 MR. LEGRANT:  Well the subdivision 

standards set forth in the zoning regulations 

prescribe the minimum lot size and minimum lot 

width and a minimum frontage. 

 MR. SURABIAN:  And so is it your 

understanding in the regulations that the, I 

guess the site and scale of any construction is 

guided by those provisions? 

 MR. LEGRANT:  Well once a lot is created 
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then any subsequent development is guided by the 

development standards set forth in the zoning 

regulations. 

 MR. SURABIAN:  Is this property subject 

to an overlay?   

 MR. LEGRANT:  It is not. 

 MR. SURABIAN:  Is it an historic 

district? 

 MR. SURAGBIAN:  Is it subject to review 

by the Commission of Fine Arts? 

 MR. LEGRANT:  No. 

 MR. SURABIAN:  Is it subject to review by 

some other Board or Commission? 

 MR. LEGRANT:  Not that I’m aware of. 

 MR. SURABIAN:  Okay, nothing further. 

 CHAIRPERSON MOLDENHAUER:  We’ll then turn 

to the Appellant to ask any cross examination. 

 MR. HITCHCOCK:  Thank you Madam Chair, 

I’ll wait until Mr. LeGrant takes his seat.  

Thank you Mr. LeGrant a couple questions on the 

process here.  How many subdivision applications 

do you receive for review in a given week or 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



222 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

month or year? 

 MR. LEGRANT:  I would say that we 

probably by office receive probably about three 

or four subdivision applications a week. 

 MR. HITCHCOCK: Three to four a week okay, 

and of these subdivision applications how many 

seek approval under the minor deviation rule 

we’ve been discussing?   

 MR. LEGRANT:  In my experience I’ve had I 

believe two or three in my tenure as Zoning 

Administrator, the last three years. 

 MR. HITCHCOCK: Two or three minor 

deviation over a period of two to three years 

okay thank you.  Could you describe the process 

you used to review these requests for minor 

deviation approval for a subdivision? 

 MR. LEGRANT: I’m sorry could you repeat 

the question? 

 MR. HITCHCOCK: Sure, could you describe 

the process that you use when an Applicant come 

in for minor deviation approval for a 

subdivision? 
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 MR. LEGRANT:  Well similar to what I’ve 

described here, I would look at first the amount 

of deviation to see if it’s within the parameters 

of the 2% of lot area that is set forth in 407.1. 

 I would look at the creation of what development 

site might be resulting from that subdivision to 

see if in fact it would be compliant with the 

ultimate application of development standards 

applicable to buildings.   

 MR. HITCHCOCK:  And that’s the process 

that you followed in this case as well. And I 

guess that the other two or three applications 

you’ve had and the other applications for minor 

deviations on subdivisions? 

 MR. LEGRANT: Yes. 

 MR. HITCHCOCK:  Are the procedures that 

you follow written down anywhere, where the 

public could have access to them? 

 MR. LEGRANT:  No they are not. 

 MR. HITCHCOCK: I noticed the DCRA does 

not provide notice to an effected ANC of a 

subdivision application or minor deviation 
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application do you know why that is? 

 MR. LEGRANT:  There’s no regulation I’m 

aware of that requires my office to provide such 

notice. 

 MR. HITCHCOCK:  Okay, you spoke of two 

factors if I understood you correctly a moment 

ago that you consider for these minor deviation 

cases the amount of the deviation and the 

creation of what the development site might 

result. Are there other authorities are there 

other factors that you consider in these types of 

cases?  Does it depend from one case to the next? 

 MR. LEGRANT:  I’m not aware of other 

authorities I would use no. 

 MR. HITCHCOCK:  Do you visit the site 

when a minor deviation is sought? 

 MR. LEGRANT: On occasion I have but 

usually the materials that are provided to me by 

applicants as well as the resources available 

through we have a GIS system to look at aerial 

photographs for example. 

 MR. HITCHCOCK:  Okay, and did you visit 
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the site in question here before your November 

19th letter to Mr. Utz.   

 MR. LEGRANT:  No. 

 MR. HITCHCOCK:  Okay, the factors you 

mentioned the meeting on November 13th are the 

various factors that you’ve considered that 

you’ve discussed here in your written statement 

those are factors that you considered following 

that meeting with Mr. Utz. 

 MR. LEGRANT:  Okay. 

 MR. HITCHCOCK:  I’d like to direct your 

attention to Attachment 14 of our pre-hearing 

statement do you have that Mr. Surabian? 

 MR. SURABIAN:  I can show it to him. 

 MR. HITCHCOCK:  I will state for the 

record it is the emails from Director Linda Argo 

to Community Residents in June of this year.  

Directing your attention to the bottom paragraph 

on the first page Mr. LeGrant do you have that? 

 MR. LEGRANT:  Yes. 

 MR. HITCHCOCK:  Okay there’s a sentence 

where Director Argo says that the decision, this 
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decision is based on agency precedence, 

regulations and policies that govern the 

subdivision process.  Do you know what she’s 

referring to there? 

 MR. LEGRANT:  Yes I believe I laid those 

out in my description. 

 MR. HITCHCOCK:  So there’s nothing else 

there.  The Argo emails also indicate that you 

reconsidered your decision after this case became 

more controversial did you consider other factors 

then? 

 MR. LEGRANT:  I’m sorry could you repeat 

that? 

 MR. HITCHCOCK:  The Argo emails indicate 

that you were asked to reconsider and you did so 

and were there other factors that you weighed 

during that reconsideration? 

 MR. LEGRANT:  Well I went back to review 

the factors I’ve described so far, I can’t say 

that there was other factors that I evoked. 

 MR. HITCHCOCK: Okay, I want to ask, you 

talked about several of the criteria that you 
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looked at one of which you talked about was the 

building restriction line on both sides, what is 

the purpose of the building restriction line? 

 MR. LEGRANT:  The building restriction 

line it functions as like a setback that no 

building can be built within the area between the 

building restriction line and the property line 

separating the private property from the public 

space without the review and approval of the 

public space management administration of DDOT 

it’s not, it’s an area that is basically 

regulated by the public space management 

administration. 

 MR. HITCHCOCK:  And is it designed to 

sort of decrease the lot coverage particularly 

here when you have corners? 

 MR. LEGRANT:  It functions as a setback. 

 MR. HITCHCOCK:  One of the other factors 

you mentioned was that one of the two new lots 

was compliant would you agree with me that both 

could have been drawn so they were not compliant? 

 MR. LEGRANT:  Yes it could have been, 
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they could have been drawn to create two non-

compliant lots I agree. 

 MR. HITCHCOCK:  So would that have 

effected your decision? 

 MR. LEGRANT:  Well if a proposal before 

me was with two non-compliant lots then I would 

take the same analysis to each lot, I think I’ve 

already testified in this case there was the 

result was one compliant lot and one non-

compliant lot. 

 MR. HITCHCOCK:  Okay, while we’re on that 

subject I’d like to direct your attention to 

slide 38 in our presentation perhaps if we could 

move the, okay Mr. LeGrant drawing your attention 

to the proposed property line which is shown in 

blue on slide 38 there’s a dog leg to the left is 

there not? 

 MR. LEGRANT:  There is. 

 MR. HITCHCOCK:  And is that usual for 

property lines, lot lines to have that kind of 

uneven character? 

 MR. HITCHCOCK:  Okay what is your 
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understanding of the purpose for that here? 

 MR. LEGRANT:  I do not know if there is a 

particular purpose other than it was a way to 

split up the lots in this regard I think the 

application was to have one compliant and one 

non-complaint lot. 

 MR. HITCHCOCK:  You mentioned one of the 

other factors was the amount of the deviation if 

there had been a greater deviation then what you 

found in terms of square feet might that have 

effected your decision? 

 MR. LEGRANT: Yes it falls outside my 

purview if it’s more than the 2%. 

 MR. HITCHCOCK: Okay I note that neither 

you nor Director Argo cited the comprehensive 

plan which we’ve been talking about as one of the 

authorities that is considered. You’re aware I 

take it of the statute we cited that says the 

comprehensive plan is supposed to guide the 

executive branch as to future development? 

 MR. LEGRANT:  Yes. 

 MR. HITCHCOCK:  But you didn’t consider 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



230 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, NW Suite 810 Washington,D.C.20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

that here? 

 MR. LEGRANT:  Well let me explain the way 

I view it is in the regulations that the Zoning 

Commission has written they in exercising the 

legislative authority must look to the 

comprehensive plan as they set forth the matter 

of right development standards and uses that is 

my primary guidance.  If and I will say although 

it’s not in this instances where there isn’t 

sufficient guidance in the regulations then I 

have looked to the comprehensive plan. 

 MR. HITCHCOCK:  But you didn’t do that 

here? 

 MR. LEGRANT:  That’s correct. 

 MR. HITCHCOCK:  Okay, there were several 

factors; do you agree with Mr. Oberlander’s 

comment earlier that zoning follows planning? 

 MR. LEGRANT: Absolutely. 

 MR. HITCHCOCK: Okay now there were 

several slides we put up earlier with respect to 

the purposes of the zoning regulations which I’ll 

state for the record begin on Page 32, the first 
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one being overcrowding of land is there a source 

you would look at to consider whether something 

is overcrowded or do you just consider the zoning 

regs for that District? 

 MR. LEGRANT:  It is the zoning regs that 

in my application of the subdivision and building 

code review or the applications for subdivisions 

and building permit applications I’m guided by 

the regulations which I think they are in body 

address the overcrowding issue.  The Zoning 

Commission when it sets forth the density or the 

allowable development in particular Districts it 

has set forth to me the standards for that 

particular zoning area. 

 MR. HITCHCOCK:  No the comprehensive plan 

we talked about a moment ago, Mr. Oberlander did. 

 Talks about McMansions and a concern in the 

comprehensive plan about McMansions, is that 

something, I take it that’s something that would 

not enter into your calculus? 

 MR. LEGRANT:  Well the term McMansions 

neither define nor regulated in the zoning 
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regulations? 

 MR. HITCHCOCK:  However it does appear in 

the comprehensive plan? 

 MR. LEGRANT:  I believe the comprehensive 

plan does have some policies regarding such. 

 MR. HITCHCOCK:  Okay, I guess what I’m 

trying to,, I mean I could go through the others 

but I guess what I’m trying to get at is are you 

as Zoning Administrator satisfied that the 

purpose of the zoning regulations have been 

satisfied if the subdivision in question 

satisfies all the other requirements for that 

District? 

 MR. LEGRANT:  Yes. 

 MR. HITCHCOCK:  And that’s, and when the 

Commission added about the purpose and intent 

that doesn’t have much meaning? 

 MR. LEGRANT:  I wouldn’t say have much 

meaning, again I believe that the regulations 

themselves when the Zoning Commission enacts them 

embodies its distillation and an application of 

the comprehensive plan into specific standards 
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that I can test applications against.  I need 

applications, when I look at application doesn’t 

meet the regulations or not. 

 MR. HITCHCOCK:  But as you, I’m sorry you 

finished, but as you just pointed out some times 

the regulations are not entirely clear and may be 

ambiguous correct? 

 MR. LEGRANT:  On occasion. 

 MR. HITCHCOCK:  On occasion, but you 

don’t look at the comprehensive plan necessarily 

in that situation? 

 MR. LEGRANT:  Well I think I’ve already 

stated in instances where I don’t feel the 

regulations provide clear enough guidance and if 

the comprehensive plan can inform me I have an I 

can look to the comprehensive plan.  

 MR. HITHCOCK: And can you think of any 

cases where you have found that it to be 

influential? 

 MR. LEGRANT:  Yes. 

 MR. HITCHCOCK:  Involving a minor 

deviation for a subdivision? 
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 MR. LEGRANT:  No. 

 MR. HITCHCOCK:  Which is the only one 

we’re talking about here.  Of the minor deviation 

subdivision request that you’ve received have you 

rejected any of them? 

 MR. LEGRANT:  I believe I’ve had people 

ask about creating lot sizes beyond the 2% lot 

area and when they’ve asked about that I say if 

you wish that type of subdivision it’s beyond my 

authority you must seek a variance from the Board 

of Zoning Adjustments. 

 MR. HITCHCOCK: But I’m just talking about 

the two or three where somebody came in and said 

we will live with the 2% deviation. 

 MR. LEGRANT:  Well I believe in the 

subject case and about the two or three other 

cases that I recall it got to the point of maybe 

they made initial inquiry well can I do this type 

of subdivision I know it doesn’t meet the 

standard and my feedback is it within the 2% if 

its’ not then they can’t pursue it further in my 

office, if it is and again the two or three cases 
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we continue that discussion. 

 MR. HITCHCOCK: Could you have a situation 

in which the proposed subdivision is for up to 2% 

so it is within your jurisdiction and the 

subdivision application would otherwise comply 

with the zoning regulations where you would 

reject the application as being inconsistent with 

the purpose. 

 MR. LEGRANT: Well let me illustrate it, 

let’s say someone came with a long skinny lot 

that was 2% less than the minimum lot size but if 

I looked at it and said well it’s let’s say 20 

feet wide and you apply side yards of 8 feet on 

each side you only get a building that could be 4 

feet wide that doesn’t appear to be a development 

that can actually occur that’s and instance it’s 

almost facetious but that would be an instance 

that I would say no that’s not something that I 

could approve.   

 MR. HITCHCOCK:  How about a non-facetious 

example I mean I agree with you that basically a 

4 foot wide building is not to realistic but 
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otherwise no. 

 MR. LEGRANT: I have to take them case by 

case. 

 MR. HITCHCOCK:  Okay one moment if I may. 

 I have nothing further, thank you Mr. LeGrant. 

 CHAIRPERSON MOLDENHAUER:  Thank you, Mr. 

Epstein do you have any cross examination for Mr. 

LeGrant?  You do not, okay.  Then Board Members, 

do any Board Members have any questions for Mr. 

LeGrant.  I have just a couple of questions. If 

you look at Section 101 of the zoning regs it 

talks about interpretation and application of the 

zoning regs and it actually lists a lot of the 

different factors that were touched upon by Mr. 

Oberlander, is that something that you would 

consider when you’re looking at Section 407.1 B? 

 MR. LEGRANT:  Well I guess the way I 

would approach it is if I did analysis under 

407.1 B and it became a question in my mind 

whether the regulations could be met I would look 

to 101.6, I would look to other purposes the 

purposes of the zoning district for example for 
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possible guidance. 

 CHAIRPERSON MOLDENHAUER:  Okay, so if you 

were looking at a subdivision that had a 

deviation and in your view a Matter of Wright 

House could be built on it would your analysis go 

any further or would your analysis end there? 

 MR. LEGRANT:  Well if I would say you 

might conclude that a Matter of Wright House 

could be built there but would that be a Matter 

of Wright House that is feasible, is practical as 

I mentioned in the sort of the facetious example. 

 I think I would, that would be part of my 

analysis to see what as I did here, what type of 

building site would result from the creation of a 

subdivision with a minor deviation. 

 CHAIRPERSON MOLDENHAUER:  Well that being 

said, you said that you looked at some aerial 

pictures and some maps, did you look at a map of 

the topography? 

 MR. LEGRANT:  I believe one of the maps I 

had had topography overlay yes.   

 CHAIRPERSON MOLDENHAUER:  I know this was 
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awhile ago but to your recollection do you recall 

if the need to excavate and the topography came 

in to your analysis at all in regards to whether 

that would create any concern for you under 

Section 407 B? 

 MR. LEGRANT:  Not excavation, I did not 

consider the lack of excavation, the need for or 

lack of excavation did not come into my analysis. 

 CHAIRPERSON MOLDENHAUER:  You stated at 

one point I think that based on the email of Ms. 

Argo you then actually reconsidered the 

subdivision you took this case under advisement 

again, is that correct, is that what I heard I 

just want to make sure I have that on the record. 

 MR. LEGRANT:  Yes the Director asked me 

to look at it again to make sure first of all 

that all 20 regulations were followed that the 

analysis that I bring to subdivisions namely that 

is the deviation within 2% rechecked the 

calculations.  Is the lot area width and frontage 

meet the prescribed zoning standards that’s what 

I did in the reconsideration? 
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 CHAIRPERSON MOLDENHAUER:  And at that 

time were you, I see some of the emails but I’m 

assuming that you were then aware of the concerns 

that the neighborhood is voicing about the fact 

that the subdivision would create a would by 

intent create buildings that were not conforming 

with the character as they describe it, did you, 

was that something you were aware of at that time 

and did you consider that? 

 MR. LEGRANT:  Well the building permit 

applications came in… 

 CHAIRPERSON MOLDENHAUER:  I don’t want to 

get, I’m sorry, I’m asking you a question and 

then I’m limiting your answer but I don’t want to 

get into the building permits I’m just trying to 

ask about when you then reconsidered and I’m 

trying to get into your thought process and to 

understand when you reconsidered the subdivision 

if the concerns voiced by the, if you consider 

the concerns voiced by the neighborhood and said 

based on that what the zoning regulations allow 

me to do I still think that this was a permitted 
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subdivision I’m trying to see if that was your 

analysis or if you considered that at all, I hope 

I’m clear. 

 MR. LEGRANT:  Well as I recall several of 

the neighbors came in I believe it was in April 

or May and they became aware of the subdivision 

following, the house, that house that had been 

recently demolished or raised is the specific 

term has to have a 30 day notice and upon the 

posting of that raising notice I think it became 

the vehicle in which the neighborhood became 

aware.  They did contact me I did meet with them, 

I believe at that time the building permits had 

been applied for, so the concerns that were 

raised to me had to do not only with the 

subdivision but with the building permits 

themselves.  So but in response to your question, 

my analysis I obviously wanted to hear their 

concerns but I believe my response to them was 

these were the factors that guided my analysis 

that I’m attempting to reiterate here today. 

 CHAIRPERSON MOLDENHAUER:  Thank you I 
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appreciate that.  Any other questions from Board 

Members?  Seeing none then I believe does that 

conclude the Districts. 

 MR. SURABIAN:  It does, thank you. 

 CHAIRPERSON MOLDENHAUER:  So then we’ll 

turn to Mr. Epstein. 

 MR. EPTING:  It’s actually Epting. 

 CHAIRPERSON MOLDENHAUER:  I’m sorry, 

thank you Epting. 

 MR. EPTING: That’s okay I grew up with 

Epstein so I’m used to it.  I’m going to be very 

short because I think the Districts brief and the 

Districts testimony has been terrific.  The 

Appellants challenged the Zoning Administrators 

approval of the subdivision into two lots, the 

only issue on appeal is very narrow whether the 

Zoning Administrator erred in utilizing his sole 

discretion to approve the subdivision using the 

2% flexibility under 407.1.  Claims about the 

size and the design of the future houses and the 

comprehensive plan are not relevant to this 

appeal.  I think it’s important to know in terms 
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of size of the house if we built one Matter of 

Wright House on the existing lot it would be 

bigger than these two houses.  I want to talk 

briefly and I won’t kill this but on the 

T.C.P.E.C. Case that case held that the 

comprehensive plan is not self executing and the 

Zoning Commission on the Home Rule Act was the 

sole authority to amend the zoning regs.  

Assuming Mr. Oberlander was correct in his review 

of the comprehensive plan. T.C.P.E.C. says 

exactly what the neighbors could or should have 

done and I think Mr. Hood is correct about that 

they have the ability to go to the Zoning 

Commission and ask the Zoning Commission to 

change the regulations to be not inconsistent 

with the comprehensive plan.  They could have 

also done that in terms of tree and slope which 

three other overlay Districts have done, Forest 

Hills, Chain Bridge and Woodley, but they chose 

not to do that. The burden is on them or other 

people to change the regs.  The GW Case BZA Order 

16507 is a 99 case, it’s clear that T.C.P.E.C. 
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still controls the Zoning Commission is the body 

having exclusive jurisdiction over the 

(INAUDIBLE) to the zoning regs and it would be 

improper for the Zoning Administrator to read the 

comprehensive plan to require an action not 

provided for in the zoning regulations. We also 

agree with what the District filed in its brief 

on page 5 in terms of the sole discretion of the 

Zoning Administrator under 401.7 1B and with that 

I think I will conclude, thank you very much. 

 CHAIRPERSON MOLDENHAUER:  Thank you very 

much for you brief but succinct argument. At this 

point in time then the applicant Appellant has a 

brief closing remarks. 

 MR. HITCHCOCK:  Madam Chair if I may by 

way of rebuttal ask a question with respect to 

the map that I referred to earlier of the two 

witnesses here just to clarify the positioning, 

thank you.  This will be very brief, for the 

benefit of the Commission and the record I’m 

referring to the Google Maps aerial view of this 

property which shows the subject site letter A 
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and let me start with Ms. Sattar, could you show 

the Board where your house is located on this? 

 MS. SATTAR:  Under those trees. 

 MR. HITCHCOCK:  So there’s a significant 

tree cover and the tree cover is it not correct 

runs all the way down your side of 29th Street? 

 MS. SATTAR: That is correct. 

 MR. HITCHCOCK:  Okay this is 29th Street 

here, the map also shows significant tree cover 

on the other side of 29th Street where the Delano 

Apartment Building is, is this a correct 

depiction of it? 

 MS. SATTAR:  Yes this is a correct 

depiction. 

 MR. HITCHCOCK:  Ms. Ernst very quickly 

your house is which one on this? 

 MS. ERNST:  Our house is this one right 

here, through the trees.   

 MR. HITCHCOCK:  For the record Ms. Ernst 

has just pointed to the house with like a silver 

square in the corner that’s like at 7 o’clock 

south of the subject site and there was at the 
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time of this picture a significant tree cover 

between there and the current house until 

yesterday is that correct? 

 MS. ERNST: That’s correct. 

 MR. HITCHCOCK: And that tree cover is now 

removed? 

 MS. ERNST: Yeah what’s been removed is 

substantially what’s in this area around the A. 

 MR. HITCHCOCK: And there’s tree cover 

between you house and your neighbor’s house. 

 MR. ERNST: Correct there’s which offers 

you know even though they’re close does offer 

lots of privacy.  There’s street, you can tell 

in-between all the houses. 

 MR. HITCHCOCK:  Okay thank you I have 

nothing further.  Thank you Madam Chair. 

 CHAIRPERSON MOLDENHAUER:  Thank you are 

you going to present any closing or are you 

completed? 

 MR. HITCHCOCK:  Very briefly, yes.  As I 

said at the outset we’re dealing here with the 

question of what is the middle ground between 
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Matter of right and going in for a variance with 

economic difficulty and hardship types of 

considerations.  The concern that we had stated 

at the outset remains even after listening to the 

testimony that the, it appears that this 

provision is being interpreted solely by what 

else do the zoning regulations require without 

consideration of other factors that might 

influence the zoning administrators discretion in 

a particular case.  As we pointed out, and I’ve 

got slide five up here, and as Mr. LeGrant 

acknowledged a number of these factors the 

purposes of the zoning regulations are not self 

evident and they may not be self evident even if 

one looked at the particular quantitative 

requirements for a given lot in the zoning 

regulations and when that is the case as you have 

happen here I submit, it is appropriate to 

consider the generally applicable legislation 

that affects the District of Columbia Agencies 

generally which is the comprehensive plan, 

because issues of the sort particularly salient 
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here and I’m talking about McMansionization are 

addressed.  There is a provision in the 

comprehensive plan that Mr. Oberlander addressed 

that deals precisely with this area the Rockcreek 

west area and that’s where the citations come 

from so we submit that more is required than sort 

of looking at the character, looking at the 

numbers, looking at the amount of the deviation 

and the like and it should have been done here 

and for these reasons and those we’ve stated we 

would respectfully ask the Board to reverse the 

determination, thank you. 

 CHAIRPERSON MOLDENHAUER: Thank you very 

much then that concludes this hearing and what we 

will do is I’m going to look; I’m not going to 

require any addition submissions unless any other 

Board Members have any areas that they think need 

to be briefed. Seeing that everyone’s nodding 

their head agreeing then what we’re going to do 

is we’re going to set this down for decision on 

October 26, so that will be when we’ll decide 

this case and just for purposes of notifying the 
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parties you don’t need to be present we will not 

be accepting any testimony at that point in time 

but rather if you would like you can always onto 

the website and watch this remotely.  Thank you 

very much for all coming and attending and that 

concludes our hearing for today. 

ADJOURNED 4:58 p.m. 
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